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Abstract

The present article considers whether there is "a general practice accepted as law"

establishing rules of customary international law on the immunity of international

organizations from the jurisdiction of domestic courts. Apart from treaties, there does

not appear to be a great deal of practice or opiniojuris on the immunity of interna-

tional organizations. And while there are many treaties dealing with the matter, their

significance for the generation of a rule of customary international law seems ques-

tionable. This article sketches the historical development of the immunity of interna-

tional organizations since the nineteenth century, describes various approaches that

have been suggested to this question, and sets out such practice as there is and aca-

demic consideration of that practice. It then considers whether practice has to date

generated any rules of customary international law regarding immunities, and finally

suggests some conclusions.
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1 Introduction

The present article considers whether there is "a general practice accepted as
law"' establishing rules of customary international law on the immunity of
international organizations from the jurisdiction of domestic courts.2 It con-
cerns only the immunity of the international organizations themselves, and
not questions such as legal personality and legal capacities, or the immunities
of international officials or of representatives of States to international organi-
zations. Nor does it discuss a crucial second order issue on the scope of any
immunity that might exist under customary international law: whether, for
example, it would be absolute, or limited on a functional basis or by
exceptions.3

Apart from treaties, there does not appear to be a great deal of practice or
opiniojuris on the immunity of international organizations. And while there
are many treaties dealing with the matter, their significance for the generation
of a rule of customary international law seems questionable. Such domestic

1 Article 38.1(b), Statute of the International Court of Justice ('icj Statute'). For the work of the

International Law Commission on the topic 'Identification of customary international law',

see Report of the International Law Commission on the work of its sixty-fifth session (2013), UN

Doc. A/68/1o, Chapter vii, as well as the Secretariat memorandum (UN Doc. A/CN.4/659), the

first report of the Special Rapporteur (UN Doc. A/CN.4/663), the plenary debate between

17 and 25 July 2013 (UN Doc. A/CN.4/SR. 3181-3186), and the UN General Assembly's Sixth

Committee debate on the report of the ILc between 28 October and 5 November 2013 (UN

Doc. A/c.6/68/SR.17-23).

2 It is occasionally suggested that the immunity of international organizations may derive

from general principles of law: see, for example, P. Szasz, 'International organizations, privi-

leges and immunities,' in: R. Bernhardt, Encyclopedia of Public International Law, Vol. ii,

p. 1325, at p. 1328. The later Max Planck Encyclopedia, while referring at one point to the view

that there is a possible 'general principle of international law, discusses the matter as a ques-

tion of customary international law: M. Moldner,'International Organizations or Institutions,

Privileges and Immunities, in R. Wolfrum (ed.), Max Planck Encyclopedia of Public

International Law (2012). It is difficult to see how a'general principle of law' within the mean-

ing of Art. 38(1)(c) of the icj Statute or a'general principle of international law' (if that means

anything other than a rule of customary international law) requiring the granting of immu-

nity could have emerged; such a rule could hardly be described as common to or inherent in

all legal systems.

3 See, e.g., the Waite and Kennedy line of cases, in which the European Court of Human Rights

found that by according immunity to an international organization a State did not violate

Art. 6 of the European Convention but drew attention to the importance of the availability of

an alternative remedy. For further discussion of this line of cases, see the contributions by

Eric De Brabandere and August Reinisch to this Forum.
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case-law as does exist is largely inconclusive, and not carefully reasoned, and
at the same time reveals a range of contrasting views. The International Court
of Justice has not spoken on the matter; and the sparse writings are likewise
inconsistent and inconclusive.

The immunity of international organizations is often covered by specific
treaty provisions applicable in the relations between particular organizations
and the States concerned, or by municipal law, whether in implementation of
such treaty obligations or otherwise. So one might expect there to be relatively
little occasion to enquire into questions of customary international law, except
perhaps in non-member States.4 Yet the matter does arise from time to time.
While there are (as of September 2013) 159 parties to the 1946 Convention on the
Privileges and Immunities of the United Nations (the 'General Convention'),

34 Members of the United Nations are not parties. In the case of the 1947
Convention on the Privileges and Immunities of the Specialized Agencies (the
'Specialized Agencies Convention'), there are 123 parties, not all of which have
undertaken to apply the Convention's provisions in respect of all the special-
ized agencies of which they are members. The 1959 Agreement on the Privileges
and Immunities of the InternationalAtomic Energy Agency has 84 parties out of
the 158 members of the Agency. Even though non-parties to the relevant mul-
tilateral agreement will in some cases have signed bilateral agreements on
immunities with the organizations concerned, questions of customary inter-
national law may thus be more important than appears at first sight. According
to Professor Gaja, in a zoo6 syllabus prepared for the International Law
Commission:

It is true that many constituent instruments of international organiza-
tions, protocols on privileges and immunities or headquarters agree-
ments provide for immunity. However, those provisions are often
very general. Moreover, the question of immunity arises not infre-
quently before courts of States which are not bound by any treaty in
this regard.5

4 In 1992, the International Law Commission said, when deciding not to continue working on

the second part of its topic on relations between States and international organizations

(Status, privileges and immunities of international organizations, their officials, experts,

etc.), that it "was a matter which seemed to be covered, to a large extent, by existing agree-

ments": Yearbook of the International Law Commission 7992, Vol. Ii, Part Two, para. 360.

5 G. Gaja, 'Jurisdictional immunity of international organizations, Report of the Commission to

the General Assembly on the work of its ffty-eighth session, Annex II: Yearbook of the

International Law Commission 2oo6, Vol. ii, Part Two, pp. 201-205, para.3.
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Rules of customary international law on the immunity of international organi-
zations could be important for at least four reasons. First, to determine ques-
tions of immunity in the absence of an applicable treaty provision. Second, to
interpret a treaty provision in accordance with article 31(3) of the Vienna
Convention on the Law of Treaties. (There is not much scope for this when the
terms of the treaty are clear. But this could be important in other cases: for
example, where Article 105 of the United Nations Charter6 but no other more
specific provision binds a Member of the United Nations.) Third, to interpret
and apply domestic law on immunities of international organizations. And

fourth, if relevant customary international law rules had developed since a par-
ticular treaty was concluded, it might be argued that they had modified the
treaty provision or coexisted with it.7 The present article is principally con-
cerned with the first of these issues.

This article proceeds as follows: Section 2 sketches the historical develop-
ment of the immunity of international organizations since the nineteenth cen-
tury. Section 3 describes various approaches that have been suggested to the
matter, and Section 4 sets out such practice as there is. Section 5 looks at the
writings on the subject. Section 6 considers whether practice, including treaty
practice, has to date generated rules of customary international law. And
Section 7 suggests some conclusions.

2 Historical Development

'Public international unions' or 'administrative unions' first appeared upon the
scene in the nineteenth century.8 The Central Commission for the Navigation

6 Article 105 reads:

i. The Organization shall enjoy in the territory of each of its Members such privileges and

immunities as are necessary for the fulfilment of its purposes.

2. Representatives of the Members of the United Nations and officials of the Organization

shall similarly enjoy such privileges and immunities as are necessary for the independent

exercise of their functions in connexion with the Organization.

3. The General Assembly may make recommendations with a view to determining the

details of the application of paragraphs i and 2 of this Article or may propose conventions

to the Members of the United Nations for this purpose.

7 Although not included in the Vienna Convention on theLaw ofTreaties, the modification of a treaty

by means of customary law was envisaged by the International Law Commission in Article 68(c)

of its 1964 draft articles: Yearbook of thelinternational Law Commission 19 64, Vol. ii, p. 198.

8 P. Sands & P. Klein, Bowett's Law of International Institutions (6 th ed.) (2009), PP. 5-8, paras.

1.011-1.017.
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on the Rhine, established by Article 25 of the Final Act of the Congress of
Vienna (1815) and based in Strasbourg, is generally regarded as the earliest.
According to Kunz,

[p]rior to 1920 granting of diplomatic privileges and immunities to inter-
national organizations was clearly an exception, based on particular trea-
ties or statutes.... This remained in principle the law also during the
period from 1920 to 1939, but the granting of such privileges and immuni-
ties by treaty or statute was greatly extended.9

The few examples given by Kunz for the period before 1920 seem to concern
the privileges and immunities of individuals who were members of the bodies
concerned. One early case, from 1925, related to representatives of members of
the League of Nations.'0 Little consideration seems to have been given to an
organization's privileges and immunities, even during the period 1920-1945 1
notwithstanding the establishment in Geneva of the International Labour
Organization and the League of Nations.12 An agreement with Switzerland, the
League's host State, the so-called modus vivendi, stipulated that the League
possessed international personality and capacity and that it could not "in prin-
ciple, according to the rules of international law, be sued before the Swiss
Courts without its consent."'3

9 J. Kunz, 'Privileges and Immunities of International Organizations, (1947) 41 American
Journal ofInternational Law pp. 828-862, at pp. 829-30, who lists an extensive literature

from this period in his footnote 13. See, for example, J. Secretan, 'The Independence
Granted to Agents of the International Community in their Relations with National
Public Authorities' (1935) 16 British Yearbook of International Law pp. 59-65; M. Hill,

Immunities and Privileges of International Officials - The Experience of the League of

Nations (1947).

10 Reprdsentation permanente des Etats membres aupris de la Socidtd des Nations & Gendve,

Revue de Droit International (Sottile), April-June 1925, pp. 150-152. See also Profili and

Chemidlin, referred to in Mendaro, below note 78.
11 Kunz writes "While there are precedents, even dating back prior to 1920, writers of the

inter-war period, mostly concerned with the immunities of international functionaries,
paid little attention to [the problem of privileges and immunities of the international
organizations themselves]": supra note 9, pp. 846-7.

12 Ibid., pp. 844 and 849.

13 Communications du Conseil Fiddral Suisse concernant le Rdgime des Immunitis

Diplomatique du Personnel de la Socidtd des Nations et du Bureau International du Travail,

entered into by the League of Nations and the Swiss Government on 18 September 1926, 7
OJLN (1926), Annex 911a, 1422.
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The years 1945 and 1946 marked a crucial moment in the development of
the privileges and immunities of international organizations (as of so much
else), encapsulated by Jenks as follows:

Historically, the present content of international immunities derives
from the experience of the League of Nations as developed by the
International Labour Organization when submitted to the test of war-
time conditions, reformulated in certain respects in the ILO-Canadian
wartime arrangements, and subsequently reviewed by the General
Assembly of the United Nations at its First Session in 1946. The decisions
then taken by the General Assembly have been, subject to appropriate
(and perhaps in a few cases less appropriate) modifications in individual
cases, the basis of all subsequent instruments.14

In short, when international organizations first came on the scene, in the nine-
teenth century, it was not thought that they should be treated as enjoying
immunity under customary international law as if they were States. It was
only later, perhaps beginning in the 1920s, that thought began to be given to
the status of newly formed organizations such as the League of Nations and
the International Labour Organization. It therefore cannot be said that, in the
early days of international organizations, there was practice and opinio

juris such as would give rise to a rule of immunity under customary interna-
tional law.

By 1945-1946, it appears to have been widely assumed that the immunity of
international organizations depended on that organization having an agree-
ment with the host State, and not to have been considered that immunity
might exist as a matter of customary international law.'5 State practice on the

14 Jenks, International immunities (ig61), p. 12. The significance of the Covenant and Charter

is clear from the dedication ofJenks' seminal book: "To Sir Cecil Hurst and the memory of

Sir William Malkin who, when drafting the Covenant of the League of Nations and the

Charter of the United Nations, laid the foundation of international immunities." On 3-4

July 1945, when returning from San Francisco via Montreal, Malkin (UK Foreign Office

Legal Adviser) was killed when his plane crashed into the Atlantic.Jenks' reference to'the

ILO-Canadian wartime arrangements' refers to the arrangements made for privileges and

immunities when the International Labour Organization largely relocated to Montreal

between 1940 and 1948.

15 Kunz, while advocating a (now unfashionable) uniform approach, nowhere raises the

possibility of a customary rule: supra note 9. Jenks apparently does so, but in oblique and

speculative terms and only in connection with non-member States (see Jenks, supra note

14, PP. 33-34): "A third state has, of course, no obligation to allow such an entity to
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matter had been sporadic, indeed rare, and inconsistent. For example, a us
Diplomatic Note of 7 November 1927 stated that

under customary international law, diplomatic privileges and immuni-
ties are only conferred upon a well-defined class of persons, namely,
those who are sent by one state to another on diplomatic missions.
Officials of the League of Nations are not as such considered by this
Government to be entitled while in the United States to such privileges
and immunities under generally accepted principles of international law,
but only under special provisions of the Covenant of the League which
have no force in countries not members of the League.' 6

Thus, the United States (a non-Member) denied immunity to League of
Nations' representatives. 7 On the other hand, a British Minister explained to
Parliament in 1944 that where a number of Governments joined together to
create an international organization to fulfil some public purpose, the organi-
zation should have the same status, immunities and privileges as the foreign
Government members thereof enjoyed under the ordinary law. They were
entitled to it as a matter of international law, which the English courts would
regard as being part of the common law.'8

Writing in 1961 on the immunities of international organizations, Jenks
noted:

A substantial literature on the subject ... appeared during the inter-war
period.... There was, however, in 1945 little systemic practice on the

operate on its territory, but if it allows it to do so it must, it is suggested, respect the

immunities appropriate to such an entity. This general line of reasoning is supported

by the analogy of the recognition in third states of the immunities of diplomatic

agents."

16 Hackworth, Digest of International Law (1942), vol. Iv, pp. 422-423; Hill, supra note 9,

PP. 70-73.

17 United States Department of State, Opinion of the Department of State on Status ofLeague

of Nations Officials in the United States (1927) 1 Foreign Relations of the United States,

pp. 413-14, available at <http://digital.ibrary.wisc.edu/17n1.d/FRUS.FRUS1927VO1>.
18 Yearbook of the International Law Commission 1977, Vol 1, Part One, 152 (cited in UN Doc.

A/CN.4/304, para. 59). This statement needs to be seen in context (the enactment of the

Diplomatic Privileges (Extension) Act 1944): see the various views expressed by British

Government lawyers in the early 1940s, recorded in G. Marston, 'The Origin of the

Personality of International Organisations in United Kingdom law, (1991) International

and Comparative Law Quarterly pp. 403-424.
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subject outside Switzerland, the Netherlands and (from 1940 onwards)
Canada.'9

In 1969, a report prepared by a Council of Europe sub-committee of govern-
ment experts, mostly foreign ministry lawyers, stated:

It is sometimes claimed that privileges and immunities ought to be
accorded to International Organisations and persons connected with
them as a matter of customary international law or international prac-
tice. The Sub-Committee was of the opinion that, although some
Organisations have a need for privileges and immunities for the exercise
of their functions and the fulfilment of their purposes, an Organisation
was not entitled to any given privileges and immunities in the absence of
any agreement. It was pointed out that, in the case of the United Nations
for example, Article 105 of the Charter provided the legal basis for the
grant of privileges and immunities ...20

Lammers has described how, following the adoption of the 1975 Vienna
Convention on the Representation ofStates in Their Relations with International
Organizations of a Universal Character, in 1976 the International Law
Commission took up the second part of its topic on relations between States
and international organizations (Status, privileges and immunities of interna-
tional organizations, their officials, experts, etc.). 21 There were eight reports by
two successive Special Rapporteurs,22 and - as so often - a most useful study

19 Jenks, supra note 14, pp. 1-2. There may have been 'a substantial literature, but, as Jenks

noted in a memorandum communicated to some delegations attending the San Francisco

Conference, "[t]here is no satisfactory discussion of the immunities and facilities which

should be accorded to public international organizations as such." (Ibid., p. 13).
20 Privileges and immunities of international organisations and persons connected with them,

Report of the Sub-Committee on Privileges and Immunities of International

Organisations, revised and approved by the European Committee on Legal Co-operation

(ccj) at its ntth meeting (Addendum to cm (69) 92). The Committee of Ministers took note

of the report in Resolution (69) 29 of 26 September 1969, adopted by the Ministers'

Deputies on 26 September 1969.

21 See further the contribution by Johan Lammers to this Forum. See also P. Bekker, 'The

Work of the International Law Commission on "Relations between States and

International Organizations" Discontinued: an Assessment' (1993) 6 Leiden journal of

International Law pp. 3-16.

22 Twenty-two draft articles were referred to the Drafting Committee, which however took

no action. Again, seefurther the contribution byJohan Lammers to this Forum for a more

detailed discussion of this history.
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by the UN Secretariat.23 In his preliminary report, Special Rapporteur EI-Erian
included a passage on 'The place of custom in the law of international immu-
nities, 24 in which he cited one or two authors and some statements by States
to suggest that a customary rule might at least be in the process of formation.
Fifteen years later, in 1992, the Commission decided not to pursue consider-
ation of the topic "for the time being", inter alia because it was "a matter which
seemed to be covered, to a large extent, by existing agreements",25 a decision
endorsed by the General Assembly.26 As mentioned above, in 2oo6, Gaja pro-
duced a syllabus for a new topic entitled 'Jurisdictional immunity of interna-
tional organizations, which was included in the Commission's long-term
programme of work in 2006,27 but so far it has not been taken forward. The
reaction in the Sixth Committee of the General Assembly in 2oo6 to the new
topic was not entirely positive.28

3 Approaches to the Immunity of International Organizations

Those who consider that there is a customary international law rule conferring
immunity upon international organizations have typically used one or more of
four arguments. First, in the early days of international organizations, perhaps
before there was a real understanding of their nature, there was the somewhat
simplistic view that, since international organizations were composed of
States, they should benefit from the same immunities as States. But

23 The practice of the United Nations, the specialized agencies and the International

Atomic Energy Agency concerning their status, privileges and immunities: Supple-

mentary study by the Secretariat, UN Doc. A/CN.4/L.383 and Add.i- 3 , Yearbook of

the International Law Commission 1985, Vol. n, Part One, Addendum, p. 145. This

'Supplementary study' needs to be read with Part Two ('The Organizations') of the
Secretariat's 1967 study: The practice of the United Nations, the specialized agencies

and the International Atomic Energy Agency concerning their status, privileges and

immunities, UN Doc. A/CN.4/L.118 and Add.a and 2, Yearbook of the International Law

Commission 1967, Vol n1, p. 154. See also UN Doc. ST/LEG/17 (1987) with information

about regional organizations.

24 Yearbook of the International Law Commission 1977, Vol. n, Part One, UN Doc. A/CN.4/3o4,

pp. 151-2, paras. 57-62.
25 Yearbook of the International Law Commission 1992, Vol. n1, Part Two, pp. 52-53, paras. 355

and 359-362.

26 UN General Assembly Resolution 47/33 (25 November 1992).
27 See supra note 5.
28 Topical Summary of the discussion held in the Sixth Committee ofthe GeneralAssembly dur-

ing its sixtyfirst session, prepared by the Secretariat, UN Doc. A/CN.4/577, para. 126(c).
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"international organizations are definitely not States",29 and State immunity
has in any event moved on and is no longer generally regarded as absolute,30 So
"recourse even by analogy to the legal position of sovereigns [is] wholly unnec-
essary and illogical".31

Second, it is sometimes suggested that, by recognizing the international
personality of an international organization, States (Member States and pos-
sibly third States) necessarily accept certain immunities because such immu-
nities are functionally necessary for the organization to operate. This rather
begs the question, and has little support.32

Third, and closely related, it has been suggested that

it could be argued that once a State has consented to the presence of an
organisation on its territory for a particular purpose, it is bound to
extend all such privileges and immunities as are necessary for the

29 A. Pellet, 'International Organizations are Definitely not States. Cursory Remarks on the
ILC's Articles on the Responsibility of International Organizations, in M. Ragazzi (ed.),
The Responsibility of International Organizations (Essays in Memory of Sir Ian Brownlie)

(2013), PP. 41-54.

30 The United Nations Convention on jurisdictional Immunities of States and Their Property
was adopted without a vote on 2 December 2004 by UN General Assembly Resolution

59/38. Notwithstanding the relatively slow participation in the Convention, it has been
described as "a catalyst for the development of the modern customary international
law of State immunity, of which it is largely declaratory": R. O'Keefe & C. Tams (eds.),
The United Nations Convention on jurisdictional Immunities of States and Their Property.
A Commentary (2013), p. xlii.

31 R. Y Jennings, in P. Bekker, The Legal Position of Intergovernmental Organizations (1994),
p. vii (Foreword). See also F. Morgenstern, Legal Problems of International Organizations
(1986), pp. 5-10. A UN Secretariat study from 1985 referred to "a time when the doctrine of
sovereign immunity was undergoing a rapid evolution. A more restrictive doctrine was
being developed in many countries, culminating in the enactment of national legislation
such as the United States Foreign Sovereign Immunities Act of 1976. Although not directly
applicable to international organizations, the changing doctrine of sovereign immunity
and in particular the more restrictive approach to the commercial activity of foreign sov-
ereigns will inevitably have an impact on the way national courts view the activities of
international organizations."

See UN Doc. A/CN.4/L383 and Add. 1-3, p. 161, part A, chap. n, sect 7, para. u. See
also H. Fox, P. Webb, The Law of State Immunity (3rd ed.) (2013), pp. 570-9, especially
at p. 579.

32 M. Singer, 'Jurisdictional Immunity of International Organizations: Human Rights and
Functional Necessity Concerns' (1995-1996) 36 Vanderbiltlournal ofInternationalLaw p. 53.

INTERNATIONAL ORGANIZATIONS LAW REVIEW 10 (2013) 287-318

WOOD



DO INTERNATIONAL ORGANIZATIONS ENJOY IMMUNITY

proper functioning of the organisation and the achievement of that
purpose.33

However, whether by consenting to the presence of an international organiza-
tion on its territory a State has bound itself to accord the organization immu-
nity from jurisdiction is not something that can be answered in the abstract.
All depends on the particular circumstances. It is certainly possible that a State
may undertake unilaterally a legally binding commitment in this field as in
others, but the conditions are stringent, and such cases are likely to be rare. In
any event, the obligation would in that case arise because of the application of
principles such as good faith and the law on unilateral declarations, not
because of a rule of customary international law concerning the immunity of
international organizations.

Fourth, there is the view that the existence of many widely accepted and
similar agreements is evidence of or even establishes a rule of immunity under
customary international law. Indeed, one of the main questions raised in con-
nection with a possible customary rule on the immunity of international orga-
nizations is whether the extensive treaty practice has led to the emergence of
rules of customary international law. Treaties are in fact the main 'practice'
cited by those who claim the existence of a customary rule. This is discussed
further in Section 6 below.

4 Practice

Except for treaties, there is relatively little available practice and opiniojuris
concerning the immunity of international organizations. One place to look
could be legal argument by governments before domestic courts, in those legal
systems where the Government provides the courts with its views on such
questions of international law." There are, in addition, a few other (often

33 Sands & Klein, supra note 8, p. 493. Crawford, citing Amerasinghe, Higgins and the Mazilu
case (the relevance of which is not obvious), writes that "[i]t would seem churlish for a
state to agree to house an organization but deprive it of those attributes that would allow
it to function as intended": Brownlie's Principles ofPublic International Law (8th ed.) (2012),

p. 173.

34 Opinion of the Dutch Government cited in Iran-us Claims Tribunal v AS (Netherlands
Supreme Court), 20 December 1985, 94 ILR 327; Memorandum of the International Public
Law Section of the Swiss Federal Political Department, 28 February 1994, (1995) Revue
Suisse de droit internationalet droit europdenne p. 596; submission of the Austrian Federal
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dated) instances when States have taken a position on the matter, individually
or collectively.35 Mention has already been made of the 1969 Council of Europe
report, endorsed by the Committee of Ministers ("an Organization was not
entitled to any given privileges and immunities in the absence of any
agreement").36

National legislation and case-law37 may be the best evidence of a State's
view on this issue, and are referred to below in respect of the main host States.38

Chancellor's Office Constitutional Law Service ('Bundeskanzieramt-Verfassungsdienst') in

the Arbitration Panelfor In Rem Restitution case (see note 50 below).

35 See also Swiss Federal Council to the Federal Assembly, quoted in Yearbook of the

International Law Commission 1977, Vol i, Part One, p. 152, para. 6 (citing P. Cahier, Le droit

diplomatique contemporain (1962), PP. 46-47).

36 See supra note 20.

37 See, in the context of State immunity, Jurisdictional Immunities of the State (Germany v.

Italy: Greece intervening), 3 February 2012, International Court of Justice, Judgment, icj

Reports 2012, p. 99, para. 73 ("for the purposes of the present case the most pertinent State

practice is to be found in those national judicial decisions ....").

38 UN Secretary-General, Legislative Texts and Treaty Provisions concerning the Legal Status,

Privileges and Immunities ofInternational Organizations (1959-61, 2 vols.); and successive

volumes of the United Nations juridical Yearbook. For accounts of the position in

Argentina, Austria, Belgium, Canada, France, Germany, Greece, India, Italy, Japan,

Netherlands, Philippines, Russian Federation, Switzerland, United Kingdom, and United

States, see A. Reinisch (ed.), The Privileges and Immunities of International Organizations

in Domestic Courts (2013). Other studies focusing on case-law in general include J. Lalive,
'I'immunit6 de juridiction des 6tats et des organisations internationales, (1953-III) 84
Recueildes Cours pp. 205-396; Nguyen Quoc Dinh, 'Les privildges et immunitis des organ-

isations internationales d'aprbs les jurisprudences nationales depuis 1945, (1957) AFDI

p. 55; H. Glenn, M. Kearney & D Padilla, 'The immunity of international organizations,
(1981/82) 22 Virginia journal of International Law p. 247; P. Bekker, The Legal Position of

Intergovernmental Organizations: a Functional Necessity Analysis of their Legal Status and

Immunities (1994); C. Wickremasinghe, 'International Organizations or Institutions,

Immunities before National Courts', in R. Wolfrum (ed), The Max Planck Encyclopedia of

Public International Law (2012), Vol. vi, p. 10, paraS. 28-33. For particular States or organi-

zations not covered below, see I. Seidl-Hohenveldem, "L'immunit6 de juridiction des

Communautis europdennes", (1990) Revue du Marchi Commun et de l'Union Eumpdenne

p. 475; 0. Nakamura,'The Status, Privileges and Immunities of International Organizations

in Japan: An Overview' (1992) 35 The Japanese Annual of International Law p. n6;

K. Hailbronner, 'Immunity of International Organizations from German National

jurisdiction' (2004) 42 Archiv des Vlkerrechts p. 329. See also the contributions to this

Forum made by Chanaka Wickremasinghe (regarding the United Kingdom), Kirsten
Schmalenbach (Austria), Eric De Brabandere (Belgium), Beatrice Bonafe (Italy) and
Thomas Henquet (the Netherlands).
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In many domestic court cases dealing with the immunity of international
organizations, the courts have rejected any customary international law immu-
nity.39 There are, however, decisions the other way,40 including occasionally by
courts of non-member States.4 1 But care has to be taken when assessing domes-

tic court decisions since they may well be applying domestic legal provisions
or be otherwise influenced by considerations peculiar to their own legal
system.4 2

The practice of international organizations is potentially very important. 43

But here, as in other fields, organizations seem reluctant to make available

39 Hetzel V EUROCONTROL (1979), DVBL (1980), 127; DOV (1980, 142; NJW (1980), 540; Bank

Bumiputra Malaysia Bhd v International Tin Council, High Court of Malaysia, 13 January

1987, 8o ILR 29; ITc vAmalgametInc, 524 NYS.2d 971 (Sup., 1988). 25January 1988, 8o ILR 35;
CEDAO VBCCI, TGI Paris, 4 Dec1991, n8jDI 693,701 (1992); CEDAO VBCCI, CA Paris, 13Jan 1993,
120 JDI 353 (1993); Amaratunga v Northwest Atlantic Fisheries Organization, Supreme

Court of Canada, 29 November 2013, 2013 scc 66.

40 X v WEU, Amtsgericht Bonn, 23 August 1961, MDR (1962), 315; International Institute for

Agriculture v. Profili (Italian Court of Cassation), 26 February 1931, 5 ILR 413; Cristiani v

Istituto italo-latino-americano, Corte di Cassazione (Sezione Unite), 23 November 1985,
No. 5819, 87 ILR 21; Spaans v Iran-US Claims Tribunal, Netherlands, Supreme Court, 20

December 1985, 94 ILR 321, 18 NYIL 357 (1987); Eckhardt V EUROCONTROL (No.2), Maastricht

District Court, 12 January 1984, 16 NYIL 464 (1985); 94 ILR 338; Mendaro v The World Bank,

717 F.2d 61o (DC. Cir. 1983), 99 ILR 92; Weidner v International Telecommunications Satellite

Organization 382 A.2d, 508 (DC, 1978).

41 ZM vPermanent Delegation of the League ofArab States to the UN, n6 ILR 643 (in which (at

p. 647) a Swiss Labour Court held that"customary international law recognised that inter-

national organisations, whether universal or regional, enjoy absolute immunity .... This

privilege of international organisations arises from the purposes and functions of

assigned to them. They can only carry out their tasks if they are beyond the censure of the

courts of member states or their headquarters."

42 Gaja mentions a number of cases in which domestic courts asserted the existence of an

obligation under 'general international law' to grant immunity to international organiza-

tions: see supra note 5, paras. 4-5. But it seems doubtful that in any of these cases the

court actually reached a reasoned conclusion as to the existence of a rule of customary

international law. For example, in some of these cases, in particular, the 'string of judge-

ments by the Supreme Court of the Philippines' the decisions were based on treaty, not

customary international law: H. Roque, 'The Philippines', in A. Reinisch (ed.), The

Privileges and Immunities of International Organizations in Domestic Courts (2013),

pp. 207-220, at p. 211 (Acosta).

43 Question of Privileges and Immunities of the United Nations, of Representatives of Member

States and of Officials of the Organization, Statement made by the UN Legal Counsel at the

l16 th meeting of the Sixth Committee, 6 December 1967: UNJuridical Yearbook Y967,
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information about their practice.44 It would, for example, be interesting to
know when and how organizations invoke customary international law in this
field, either in negotiations with States or in court proceedings, and how often
they seek, instead or in addition, to get a State's ad hoc agreement to apply the
provisions of the General Convention or the Specialized Agencies Convention.
And perhaps, as Morgenstern has written (referring generally to the applica-
tion of international law to international organizations), "[r]ecourse to
arrangements evading the legal issues prevents the development of practice
and hence of custom."45

The Constitutional Law Service of the Austrian Federal Chancellor's Office
('Bundeskanzieramt-Verfassungsdienst'), in a submission cited by the court in

pp. 310-314 ("1 doubt that I am being over-bold in suggesting that the standards and

principles of the [General] Convention have been so widely accepted that they have

now become a part of the general international law governing the relations of States

and the United Nations."). And they refer to Dominic6, (1984-tv) 187 Recueils des Cours

p. 220.

44 But see, e.g., the relevant part of the 1967 study, which tends to confirm that there is no

immunity under customary international law: Yearbook of the International Law

Commission 1967, Part I, pp. 222-224, paras. 65-75. See also, however, a March 2010 state-

ment by the European Commission to the Council of Europe Committee of Legal Advisers

on Public International Law ('CAHDI'): 'Insofar as such lawsuits are deemed to concern the

European Union itself, immunity of jurisdiction will be invoked on the grounds that

the Union is an international organisation benefiting in non-EU countries from the general

rule of international law regarding the jurisdictional immunity of international organisa-

tions. This means that unless the Union has expressly waived its immunity, it should be

exempted from the local jurisdiction of municipal, judicial or administrative authorities

and therefore should not be subject to suits, claims or enforcement proceedings in these

domestic forums. In any event, the European Union's claim of jurisdictional immunity is

based on the rule of general (customary) international law which recognises that like

States, international organisations are exempted from the local jurisdiction of municipal

judicial or administrative authorities and therefore are not subject to suits, claims or

enforcement proceedings in such domestic forums. The immunity invoked is based on

the principle of functionality: i.e., immunity that encompasses all acts needed for the

execution of the official functions and activities of the organisation. Therefore, the fore-

going applies, in the view of the European Commission, even in the absence of express

provisions laid down in international treaties and even when not expressly provided for

in municipal law."

The text of this statement is extracted in CAHDI's database on State practice on State

immunity, which is available at: <www.coe.int/t/dlapil/cahdi/Source/state-immunities/

EU/o2olmmunities.pdf>.

45 Morgenstern, supra note 31, P. 3.
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the Arbitration Panel for In Rem Restitution case,46 asserted that "customary
international law must be observed, according to which international institu-
tions generally enjoy immunity from proceedings before the domestic courts".47

The authorities cited do not support any such proposition, and the Austrian
Supreme Court itself did not decide the case on this basis.48 In the German
OSCE 'Representative' case (2o05)," the Austrian Supreme Court discussed the
question of the customary nature of the rules on immunity concerning inter-
national organizations. As summarized by Reinisch and Bachmayer:50

The Court first noted that international organizations were subjects of
international law and enjoyed broad immunity. Unlike states, which only
enjoyed immunity for acts they are carrying out in an official capacity
(acta iure imperii), the Court, by relying on academic literature dealing
with the issue, found that the immunity of international organizations
was absolute and noted that the legal basis for both immunities and

46 VfGH B 783/04, 14 December 2004, VfSlg 2004 No. 17415, P. H129-44. For an English sum-

mary and analysis of the case see Anonymous v Austria, Individual constitutional com-

plaint decision, B 783/04; ILDC 140 (AT 2004) 14 December 2004; and G. Novak, A. Reinisch,

'Austria!, in A. Reinisch (ed.), The Privileges and Immunities of International Organizations

in Domestic Courts (2013), PP. 45-47.

47 The Constitutional Law Service cited one Belgian and one English case. Dalfino (Conseil

d'6tat, Arrt du 17 novembre 1982 (no 22657), Dalfino c. Conseil sup6rieur des 6coles euro-

phennes, Recueil des arrits du Conseil d'dtat (R.A.C.E.), 1982, p. 1544) is cited for a proposi-

tion that has been firmly rejected by many later Belgian cases. Nowhere in the judgment

did the Court refer either to immunity or to customary international law; it simply held

that it had no jurisdiction to review the acts of the bodies concerned since they were not

Belgian administrative authorities ("neither [body is] organized or controlled by the

Belgian public authorities and [do not apply] Belgian laws and regulations relating to

education but rather regulations adopted by international agreement.") Similarly, the

English case did not refer to immunity from jurisdiction, but rather (as did the In Rem

case itself) the lack of authority of the domestic court to review the substantive judicial

decisions of the international institution, in casu the European Patent Office. (The case is

described in Lenzing AG v the United Kingdom, Application No. 3881/97, European

Commission of Human Rights, Decision on Admissibility.)

48 See farther the contribution of Kirsten Schmalenbach to this Forum. See also G. Novak &

A. Reinisch, 'Austria, in Reinisch (ed.), supra note 46, pp. 31-54, at PP. 45-47.

49 OGH 6 Ob 150/05k (German OSCE Representative' Case), 1 December 2005, sZ 2005 No. 175,

pp. 467-471.

50 A. Reinisch & P. Bachmayer, 'Customary International Law in Austrian Courts, pp. 24-25,

which is available via the website of the Social Sciences Research Network at: <http://

ssrn.com/abstract=2289788>.
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privileges of international organizations was to be found in the organiza-
tion's charter, headquarters agreements, customary international law or
domestic laws.

However, the Court went on to state that "[s]ince international organizations
have gained prominence only after World War n, it is doubtful whether there is
indeed customary international law in this area."5' There is no legislation in
Belgium concerning the immunities of international organizations. 52 The
courts have held that organizations only enjoy immunity where this is required
by a treaty that has Parliamentary approval and has entered into force. 53 In
Canada, the question of immunity is largely governed by legislation, currently
the Foreign Missions and International Organizations Act 1991.5 In 2010,

where the question arose whether an organization had complete immunity
from legal process, the Supreme Court of Nova Scotia (Justice Wright), after
considering two detailed expert reports, preferred the opinion of Professor
Saunders

that there is no customary international law rule requiring the grant of
complete immunity from all legal process for international organizations
and that the sole source of NAFO's immunity in this case is the NAFO

Immunity Order as legislated.

On appeal from the Nova Scotia Court of Appeal, the Supreme Court of Canada
stated that

In the case of international organizations, unlike that of states, the pre-
vailing view at present is that no rule of customary international law con-
fers immunity on them. International organizations derive their existence
from treaties, and the same holds true for their rights to immunities ...5

51 Ibid.

52 See further the contribution by Eric De Brabandere in this Forum; see also C. Ryngaert,

'Belgium', in A. Reinisch (ed.), supra note 46, PP. 55-72. Citing a not very clear press release

about Eurocontrol, Ryngaert suggests that "the political branches have at times cited the
customary character of international organizations' immunities" (p. 58). This does not in
fact seem to be the position of the Belgian authorities.

53 League ofArab States v TM, Appeal Judgment of 21 March 2001, Cass. No S.99.oso3.F: ILDC

42 (BE 2001).

54 P. Saunders, 'Canada, in Reinisch (ed.), supra note 46, PP. 73-lo, at pp. 88-89 and 99.

55 Amaratunga v Northwest Atlantic Fisheries Organization, 29 November 2013, 2013 scc 66),
para. 29, referring to a passage in H. Fox, The Law of State Immunity ( 2 nd ed.2008), at
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The position in France56 has been described as follows:

Customary rules that have played an essential role in the French case-law
concerning immunities of foreign states are, on the contrary, of almost
no use for international organizations. There is a tendency in French
courts and among the administrations to consider that anything not
expressly granted by a written agreement should not be claimed by and
accorded to an international organization.57

In a decision of 17 February 2000 concerning the Acadimie Diplomatique

Internationale, the Cour d'appel of Paris stated that "the status of an interna-
tional organization is not sufficient to imply privileges and immunities which
cannot be granted except by a headquarters agreement."58

In Israel, individual international organizations are accorded immunity by
decree of the Minister of Foreign Affairs. In a 2011 judgment concerning an
employment dispute involving the United Nations Development Programme
and the Food and Agriculture Organization, the Jerusalem Regional Labour
Tribunal said that "[a]s opposed to the immunity of foreign States, which is
regulated by customary international law together with treaty law, the immu-
nity of international organizations is regulated by international agreements".59

The Jerusalem District Court has similarly said in ajudgment of that year that
"[r]ecognizing the immunity of the UN in Israel is founded on international
conventional law".60

The approach of Italian courts has been idiosyncratic. 6' They have basically
sought to apply to international organizations the rules of customary

pp. 725-26. (The passage is to be found in the latest edition, published in August 2013:

H. Fox, P. Webb, The Law of State Immunity (3rd ed.2013), at p. 572, but see note 92 below.

For the Supreme Court of Nova Scotia judgment, see Tissa Amaratunga v. Northwest

Atlantic Fisheries Organization, 30 September 2010, 2010 CanLll 346 (Nssc). There was

an appeal to the Court of Appeal for Nova Scotia (2011 CanLIl 73 (NSCA), but not on the

customary international law point.

56 G. Bastid Burdeau, 'France, in Reinisch (ed.), supra note 46, pp. 105-122.

57 Ibid, pp. 107-8.

58 Ibid., p. io8. See also p. 114, referring inter alia to the Aquarone case (Conseil d'Etat,

Assembl6e, 6 June 1997).

59 HmoudV. UNDP and FAO, case number 1987-09 (Judgment ofJanuary 1, 2011), para. 7.
6o Xv. UNRWA and Others, civil case number 2524/08 (Judgment of May 2, 2011), para. 5.
61 See the contribution of Beatrice Bonaf6 to this Forum. See also R. Pavoni,'Italy', in Reinisch

(ed.), supra note 46, PP. 155-171; A. Cassese,'L'immunit6 dejuridiction civile des organisa-

tions internationales dans la jurisprudence italienne' (1984) 30 AFDI p. 55; A. Reinisch,
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international law on State immunity. More recently they have taken a different
tack towards some organizations with limited competences, such as the
European University Institute in Florence. The Supreme Court has held that
"the formation of a custom extending the principle par in parem non habet
iurisdictionem, which is applicable among states, to all international organiza-
tions, is not certain".62 According to Pavoni:

Without repudiating the customary basis of the immunities of interna-
tional organizations ..., the Supreme Court has made clear that this is not
necessarily valid for all organizations and that, accordingly, it shall assess
the various immunity clauses on a case-by-case basis.6 3

There have been two cases in Japan," both in the Tokyo District Court, and
both concerning staff matters. In the 1977 case of Shigeku Ui v. United Nations
University,65 the District Court found that the United Nations University was a
subsidiary organ of the General Assembly of the United Nations and, curiously,
that as such it did not benefit from Article 105 of the Charter or Article 2(2) of
the General Convention, but it nevertheless gave effect to the immunity
expressly provided for in its Statute (which had been adopted by a General
Assembly resolution). In 1982, the same Court found that the Delegation of the
European Commission had immunity by virtue of its Headquarters
Agreement.66 Neither decision was based on customary international law.

The courts in The Netherlands67 have adopted "quite an isolated position"68

on both the sources of the law in this field (that is, chiefly customary

'Comments on a Decade of Italian Case Law on the jurisdictional Immunity of

International Organizations' (2009) 19 Italian Yearbook of International Law p. 101;

P. Pustorino, 'The Immunity of International Organizations from Civil Jurisdiction in the

Recent Italian Case Law' (2009) 19 Italian Yearbook ofInternational Law P. 57.
62 European University Institute v Piette (2000) RDIPP p. 472.

63 R. Pavoni, 'Italy', in Reinisch (ed.), supra note 46, pp. 159-16o

64 T. Ueki, 'Japan, in Reinisch (ed.), supra note 46, pp. 173-8.

65 (1980) 23Japanese Annual ofInternational Law, pp. 196-200.

66 Tokyo District Court, judgment of 31 May 1982.

67 See fiuther the contribution of Thomas Henquet to this Forum. See also G. den Dekker,

'Immunity of the United Nations before the Dutch Courts' (2008)3(2) The HaguejusticeJournal

p. 9; T. Henquet, 'International Organizations in the Netherlands: Immunity from Jurisdiction

in the Dutch Courts' (2010) 57 Netherlands International Law Review p. 267; R. van Alebeek &

A. Nollkaemper,'Netherlands, in Reinisch (ed.), supra note 46, pp. 179-2o6. The authors include

some interesting insights into the special approach of Dutch courts in this field (pp. 203-206).

68 Ibid. p. 203.
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international law) and the scope of immunity (limited to 'disputes which are
immediately connected with the performance of the tasks entrusted to the
organization', which is applied variably depending on the organization). The
leading case is Spaans v Iran-us Claims Tribunal, in which the Dutch Supreme
Court said that

[i]t must be assumed that even in cases where there is no treaty, it follows
from unwritten international law that an international organization is
entitled to the privilege of immunity from jurisdiction on the same foot-
ing as generally provided for in the treaties ..., in any event in the State in
whose territory the organization has its seat, with the consent of the gov-
ernment of the State. That means that, according to unwritten interna-
tional law, as it stands at present, an international organization is in
principle not subject to the jurisdiction of the courts of the host State in
respect of all disputes which are immediately connected with the perfor-
mance of the tasks entrusted to the organization in question.69

As explained by Van Alebeek and Nollkaemper, the Dutch courts seem to have
regard to this view of customary international law even in the face of clear
treaty provisions.

The Philippines courts apply treaty provisions on the immunity of interna-
tional organizations, by virtue of the incorporation clause of the Constitution
whereby the general principles of international law, including pacta sunt ser-
vanda, are part of the law of the land.70

In Switzerland,7 1 the immunity of international organizations has since
2oo8 been governed by the Host State Act.7 2 In upholding the immunity of
international organizations 'for all their acts' (subject to any specific excep-
tions in the treaty concerned), the Federal Supreme Court has held that immu-
nity is governed by treaty and not by customary international law:

69 Spaans v Iran-us Claims Tribunal, Netherlands, Supreme Court, 20 December 1985, 94 ILR

321, 18 NYIL 357 (1987). See also Eckhardt vEurocontrol (No.2), 12 January 1984, Maastricht

District Court, 94 ILR 338; Greenpeace Nederland v Euratom, Judgment on Appeal in

Cassation, 13 November 2007, ILDC 838 (NL 2007).

70 H. Roque, 'The Philippines, in Reinisch (ed.), supra note 46, pp. 207-220.

71 T. Neumann & A. Peters, 'Switzerland, in Reinisch (ed.), supra note 46, pp. 241-74.

72 Loi f~ddrale du 22 juin 2007 sur les privilIges, les immunitis et les facult6s, ainsi que les
aides financibres accordis par la Suisse en tant que l'Etat h8te (Loi sur l'Etat h6te, LEH).
Prior to this Law, immunities were granted pursuant to an Arrti f6ddral of 30 September

1955.
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Because international organizations [did] not qualify - contrary to states -
as full subjects of international law, they always derive[d] their immu-
nities from treaties ... the reasons for that difference [between the
immunities standard of states and international organizations] must in
particular be seen in the legal basis itself of the immunity accorded to
international organizations, i.e. an international treaty and not a rule of
customary international law.73

The United Kingdom's International Organizations Acts (from 1968 to 2005)
provide that certain international organizations may enjoy immunity from
suit and legal process, but only where this is required by an international agree-
ment to which the United Kingdom is a party and an Order in Council has
been made.74 Given the principle that the common law is ousted if there is
legislation on a subject, this tends to confirm that the United Kingdom at least
does not feel itself obliged to confer immunity upon international organiza-
tions by any rule of customary international law. As Bingham J said in respect
of the International Tin Council ('ITC'):

[I]nternational organizations such as the ITc have never so far as I know
been recognized at common law as entitled to sovereign status. They are
accordingly entitled to no sovereign or diplomatic immunity in this
country save where such immunity is granted by legislative instrument,
and then only to the extent of such grant.75

In ig8i, in response to a request for information on the immunities from juris-
diction and execution possessed by international organisations, the Legal
Adviser to the UK Foreign and Commonwealth Office enclosed a memoran-
dum prepared in the Office which stated that, in the absence of an Order in
Council or other legislative provision, "it is thought likely that a court would

73 Groupement d'Entreprises Fougerolle et consorts v CERN, 21 December 1992, Federal

Supreme Court, Judgment, para. ia (translation by Neumann & Peters, supra note 71,
p. 245). See also NLM Capital Ltd v Bis and Debt Enforcement Office Basel-Stadt, 12July 2010,

Federal Supreme Court, Judgment, discussed in Neumann & Peters, supra note 71,
pp. 248-51, 262-4 and 266-7.

74 See further the contribution of Chanaka Wickremasinghe to this Forum. D. Sarooshi &

A. Tzanakopoulos, 'United Kingdom, in Reinisch (ed.), supra note 46, pp. 275-302;

E. Schwelb, 'The Diplomatic Privileges (Extension) Act, 1944, (1945) 8 Modern Law Review

PP. 50-63, at pp. 163-167.

75 Standard Chartered Bank v International Tin Council [1987] 1 WLR 641, p. 648; Halsbury's

Laws ofEngland, Vol. 61 (5th ed.) (2010), para. 309.
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hold that there were no international customary rules on the subject and that
the organisation would not therefore be accorded immunity".76

The position in the United States is based on treaties and on the
International Organizations Immunities Act1945," which provides that inter-

national organizations as defined "shall enjoy the same immunity from suit
and every form of judicial process as is enjoyed by foreign governments". The
approach varies from court to court.78 A frequently cited us case is Mendaro
v World Bank,79 decided in 1983 by the Court of Appeals for the District of
Colombia Circuit. This in fact turned on the interpretation of the World
Bank's Articles of Agreement. But as part of the exercise of interpreting the
treaty provision concerned, the Court of Appeals - under the heading,
'Policies Underlying the Immunity of International Organizations' -
asserted that "courts of several nationalities have traditionally recognized
this immunity [that is, the immunity from suits by employees]" (referring to
just three rather old cases (Profili,80 Chemidlin,81 and Dame Adrien82). It then
concluded that the immunity was "now an accepted doctrine of customary
international law", citing in support only some limited writings: a passage
from Alain Plantey's 1981 book on The International Civil Service;83 an article

76 See (1981) 52 British Yearbook ofInternational Law pp. 391-396.

77 International Organizations ImmunitiesAct, Public Law NO. 299, 79 th Congress, December

29, 1945; C. Brower iI, 'United States, in A. Reinisch (ed.), supra note 46, pp. 303-27. See

also R. Oparil, 'Immunity of International Organizations in United States Courts: Absolute

or Restrictive?' (1991) 24 Vanderbilt Journal of Transnational Law p. 689; S. Herz,

'International Organizations in u. s. Courts: Reconsidering the Anachronism of Absolute

Immunity' (2008) 31 Suffolk Transnational Law Review p. 471.

78 Especially between the us Court of Appeals for the Second Circuit and the us Court of

Appeals for the District of Columbia Circuit. In 2010, the us Court of Appeals for the Third

Circuit rejected the view that international organizations enjoy absolute immunity and

are subject to the same exceptions as foreign States: OSS Nokalva, Inc. v. European Space

Agency, 617 F.3d 756 (3d Cir. 2010), discussed in C. Brower n, 'United States' in Reinisch

(ed.), supra note 46, Pp. 317-23. Brower concludes at that the oss Nokalva case "lends itself

to criticism on many levels. ... it has not enjoyed a warm reception in other us jurisdic-

tions." (at p. 322).

79 For a discussion of Mendaro, see C. Brower n,'United States' in Reinisch (ed.), supra note

46, at pp. 313-15.

8o International Institute ofAgriculture v Profili, 5 Annual Digest 413 (Italy, Court of Cassation,

1931).

81 Chemedlin v International Bureau of Weights and Measures, 12 Annual Digest 281 (France,

Tribunal civil de Versailles, 1945).
82 Dame Adrien & Others, 6 AnnualDigest 33 (France, Conseil d'Etat 1931).

83 A. Plantey, The International Civil Service: Law and Management (1981).
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by Seyersted;84 and what was only a 1983 'tentative draft' of the Restatement
of the Foreign Relations Law of the United States (Third), a draft that was in
fact materially amended before adoption in 1987.85

5 Writings

While there has been a good deal of literature on the immunity of interna-
tional organizations,86 on the whole writers have not shed a great deal of light
on the position under customary international law. The present author does
not entirely agree with Gaja's assessment that

[c]urrent views on the existence of rules of general international law
covering immunities of international organizations are divided. While
some studies still deny the existence of any such rules, the prevailing trend
in recent works is more favourable to admitting that some form of
immunity - sometimes, even absolute immunity - is part of interna-
tional law.87

84 F. Seyersted, 'The Legal Nature of International Organizations' (1982) 51Nordisk Tidsskrift

Int'l Ret p. 203.

85 The Restatement of the Foreign Relations Law of the United States (Revised) (Tentative Draft

No. 4) (1983) stated that "an international organization is entitled to ... such immunity from

jurisdiction of a member state as are necessary for the fulfillment of the purposes of the

organization, including immunity from legal process" (emphasis added). The final version

of the Third Restatement oftheLaw: Foreign Relations ofthe United States (19 87),Vol.1, para.

4 67(i) states that "[u]nder international law, an international organization generally enjoys

such privileges and immunities from the jurisdiction of a member state" (emphasis added).

And para. 467(i) states that "[u]nder the law of the United States, international organiza-

tions are entitled to the privileges and immunities provided for by international treaties to

which the United States is party, and organizations designated by the President under the

International Organizations Immunities Act are entitled to the privileges and immunities

provided for in that Act." The 1987 Restatement also contains the following passage:

"Despite the emphasis on treaties and legislation, international organizations may rely to

a degree on customary international law when claiming immunity from the jurisdiction

of us courts. However, us courts have never relied on customary international law as the

sole basis of immunity for international organizations not covered by a us treaty or stat-

ute. Instead they have tended to rely sparingly on customary international law in defining

the precise scope of immunity when treaties and statutes have left the matter in doubt."

(Ibid., pp. 306-7 (emphasis in original, footnotes omitted).

86 See bibliographies in Gaja, supra note 5; Reinisch (ed.), supra note 46.

87 Gaja, supra note 5, para. 10 (references omitted).
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On the contrary, it appears that few authors seem prepared to state any clear
position.

In his Hague lectures, dating from 1984, Dominic6 focused chiefly on the
question of whether the extensive treaty practice has led to the emergence of
a rule of customary international law. He concluded that the United Nations
and specialized agencies, and also other organizations, enjoy immunity under
customary international law, but does not cite any authority.88

For a recent work, Brownlie's Principles of Public International Law is fairly
typical on this topic. It contains an inconclusive passage, which does little
more that record the views of others, and ends by saying (as regards non-
member States) that

[i]t may be argued, however, that if the personality of international orga-
nizations stems from an objective assessment of their functions and non-
parties are required to accept their separate identity, then this personality
must be populated with the attributes necessary for the organization to
carry out its mandate, including as necessary the immunity of the institu-
tion and its personnel.89

Higgins cites the Restatement (Third) with apparent approval as regards uni-
versal organizations, and goes on to express the belief that organizations of
limited membership also enjoy functional immunities, the basis lying

on good faith (that is, provision of what is necessary for an organization
to perform its functions) ....... members - and a fortiori the headquarters
state - may not at one and the same time establish an organisation and
fail to provide it with those immunities that ensure its role as distinct
from that of the host state.90

Sands and Klein, on the other hand, summarise the position to the effect
that

88 C. Dominic, "I'immunit6 de juridiction et d'excution des organisations internationales",
(1984-Iv) 187 Recueil des Cours pp. 145-238, at PP. 174-177 (Le probl6me de la coutume),

pp. 219-225 (La question de la coutume).
89 J. Crawford, Brownlie's Principles of Public International Law (8th ed.) (2012), pp. 173-4, at

p. 174 (reference omitted). It is scarcely any clearer as regards members States.

9o R. Higgins, Problems and Process. International Law and How We Use It (1993), PP. 90-93, at

p. 90. C. F. Amerasinghe, Principles of the Institutional Law ofInternational Organizations

( 2 nd ed.) (2005), PP. 344-348, uses identical language.
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states are under no duty to grant such privileges and immunities to par-
ticular international organisations if they have not agreed to do so explic-
itly, or may not be deemed to have agreed to do so implicitly. There are
numerous instances in which national courts have refused to decline
jurisdiction in respect of a particular organisation, in the absence of any
instrument providing for such immunity and binding on the states
concerned. 9'

The question has been touched upon by other writers, though with one or two
exceptions equivocally and / or not in depth.92 In 1977, for example, Akehurst

91 Sands & Klein, supra note 8, pp. 492-3, paras. 15-039-15-040.
92 For a 'selected bibliography, see Gaja, supra note 5. See also A. Hammerskjold, (1936-11)

56 Recueildes Cours pp. 107-211: he writes (at p. 182) that under customary international

law the following three categories of persons enjoy immunity: members and officials of

international institutions, members of international organs (arbitral tribunals etc), repre-

sentatives of states "dans un organisme international permanent, piriodique ou r~uni ad

hoc (conf6rence ou congrbs)". See also F. Schroer, "De l'application de l'immunithjuridic-

tionelle des 6tats 6trangers aux organisations internationales", (1971) 75 RGDIP p. 712;

C. Dominic6, 'Uimmunit6 dejuridiction et d'ex6cution des organisations internationales",

(1984-W) 187 Recueil des Cours p. 145; F. Morgenstern, Legal Problems of International

Organizations (1986), PP. 5-1o; M. Bettati, Le droit des organisations internationales (1987),
p. io6; C. Dominic6, "La nature et I'6tendue de l'immunit6 de juridiction des organisations

internationales", in K.H. Bockstiegel et al (eds.), VIkerrecht, Recht der Internationalen

Organisationen, Weltwirtschafstrecht, FestschriftfiirIgnaz Seidl-Hohenveldern (1988), p. 77;
1. Seidl-Hohenveldern, 'Functional Immunity of International Organizations and Human

Rights', in W Benedek et al (eds.), Development and Developing International and

European Law: Essays in Honour of Konrad Ginther on the Occasion of his 65th Birthday

(Frankfurt am Main, 1999), PP. 137-49; 1. Seidl-Hohenveldern, G. Loibl, Das Recht der

Internationalen Organisationen, einsclesslich der Supranationalen Gemeinschaften (7th

ed.) (2000), pp. 114-115, at 281; A. Reinisch, International Organizations before National

Courts (2000), pp. 145-157; K. Wellens, Remedies against International Organizations

(2002), ch. 12; S. Dorigo, L'immunith delle organizzazioni internazionali dalla giurisdizione

contenziosa ed esecutiva nel diritto internazionale generate (2oo8); J Klabbers, An

Introduction to International Institutional Law (2n ed.) (2009), pp. 148-149; M. Ruffert &

C. Walter, Institutionalisiertes VIlkerrecht (2009), pp. 65-68 ("Anders als bei der

StaatenimmunitAt lassen sich wegen der funktionalen Basis der Immunitat Internationaler

Organisationen nur schwer gewohnheitsrechtliche Regeln nachweisen, weil die funktion-

alen Bedirfnisse einer Organisation immer an konkretes Volkervertragsrecht gebunden

sind."); C. Ryngaert, 'The Immunity of International Organizations before Domestic

Courts: Recent Trends, (2010) 7 International Organizations Law Review p. 121, at pp. 124-

132; H. Schermers & N. Blokker, International Institutional Law (5 th ed.) (2011), pp. 1033-

1034, para. 16n; A. Ziegler, 'Article 105', in B. Simma et al, The Charter of the United Nations:
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wrote that "[i]t is uncertain to what extent international organisations enjoy
immunities under customary law".93 Reinisch was of the same opinion in 2on:

Whether there is a customary international law on privileges and immu-
nities of international organizations and, if so, the precise content of
such customary law has remained controversial and led to divergent
answers by different courts.94

It is difficult to disagree. Singer notes: "there is little persuasive evidence of cus-
tomary norms delimiting the jurisdictional immunities of other specific inter-
national organizations [other than the United Nations], or of international

A Commentary (2012), p. 2162, MN 7 ("It can be argued that the widespread acceptance of

the Convention and the almost identical content of separate agreements entered into by
host Sates and the UN can be seen as evidence of customary law in this respect"); M. Diez
de Velasco, Institucionesdederecho internacionalpublic (18th ed.) (2012), p. 376;J. Crawford,

Brownlie's Principles of Public International Law (8th ed.) (2012), pp. 173-174. H. Fox &

P. Webb, The Law ofState Immunity (3rd ed.) (2013) seems to point both ways - on the one

hand it is said that "[i]nternational organizations derive their existence and their immu-
nities from treaties" (p. 572); on the other hand, it is said (at p. 573) that "it seems to be
acknowledged as a matter of general international law that conferment of international
personality on an organizations necessarily implies enjoyment of jurisdictional immuni-
ties before national courts [and that third States may be obliged to accord immunities] on
recognition of the organization as a subject of international law separate from its founder
members."

Neither proposition is supported byauthority. D. Akande, in M. Evans (ed.), International
Law (4th ed.) (2014), p. 268, states that "[i]n the absence of a treaty obligation, customary
international law requires States to grant privileges and immunities to international orga-
nizations..... The obligation is one of good faith and only requires the provision of what is
necessary for an organization to perform its functions' (Higgins, 1994, P. 91)."

93 M. Akehurst, A Modern Introduction to International Law (3rd ed.) (1977), p. n8.

94 A. Reinisch, in J. Klabbers & A. Wallendahl, (eds.), Research Handbook of International
Organizations (2011), p. 135; A. Reinisch, 'Transnational Judicial Conversations on the

Personality, Privileges, and Immunities of International Organizations - An Introduction,
in Reinisch (ed.), supra note 46, p. 8. See also R. van Alebeek & A. Nollkaemper,
'Netherlands', in Reinisch (ed.), supra note 46, at p. 187 ("Whether, in the absence of a
treaty, customary international law requires states to grant immunity to international
organizations has been subject to some controversy"); and C. Wickremasinghe,

'International Organizations or Institutions, Immunities before National Courts, in
R. Wolfrum (ed), The Max Planck Encyclopedia of Public International Law (2012), Vol. VI,

p. 10, para. 28 ("the evidence at present is too limited to answer the question [of whether
there is the basis of a rule requiring that international organizations enjoy immunity as a
rule of customary international law] unequivocally.")
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organizations in general". 5 Indeed, scholars seem to have reached no generally
shared conclusion on whether a customary rule exists, and as one author notes,
"despite the existence of justified reasons, a revision of organizational immu-
nity is nowhere in sight. It is high time to revisit the wisdom of the status
quo..."9 6 Other writers, through their silence, seem not to consider there to be
customary law in this field. Thus, a leading French text book, Dailler, Forteau
and Pellet, merely says that the immunities of international organizations are
based on international conventions or domestic legislation.97

The author of an entry in the Max Planck Encyclopedia, M6ldner, points out
that, unlike State and diplomatic immunity, immunity of international organi-
zations was developed through treaty; the question, she says, is therefore
"whether this treaty practice has already led to the existence of customary
international law." Her conclusion is that "[t]his is still contested", by which she
seems to mean among writers.98

6 Has a Rule of Customary International Law Emerged?

It was noted at the outset of this paper that in the early days, from the nine-
teenth century onwards, there was little if any practice to suggest that custom-
ary international law required the granting of immunity to international
organizations. Such a rule could have emerged as international organizations
became a much more common and central feature of international life, start-
ing with the establishment of the League of Nations. But that would have
required 'a general practice accepted as law'. As explained above, States gener-
ally did not consider themselves to be under an obligation to confer immunity
in the absence of a treaty to which they were parties.

More recent domestic court decisions, as well as authors, have reached very
different conclusions on the matter, usually on the basis of little authority. The
absence of provisions for immunity in domestic law other than where there is

95 M. Singer, 'Jurisdictional Immunity of International Organizations: Human Rights and

Functional Necessity Concerns' (1995-1996) 53 VirginiaJournal ofInternational Law p. 98.

96 K. Tesfagabir, 'The State of Functional Immunity of International Organizations and Their

Officials and Why It Should be Streamlined' (2011) o ChinesejournalofInternational Law

pp. 97-128, at p. 122.

97 P. Dailler, M. Forteau, A. Pellet, Droit internationalpublic (81h ed.) (2008), para. 385.
98 M. Moldner, 'International Organizations or Institutions, Privileges and Immunities', in

R Wolfrum (ed.), Max Planck Encyclopedia of Public International Law (2012), Vol. VI,

pp. 47-55, at para. ii.
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a treaty is significant.99 And the fact that international organizations and
States continue to take such care to address the issue of immunity in bilateral
and multilateral treaties perhaps indicates a lack of conviction that the matter
is covered by customary international law. If anything, the trend in recent years
seems to be against recognizing immunity for international organizations
under customary international law. 00 It is certainly difficult to discern a gen-
eral practice accepted as law, to the effect that international organizations
enjoy immunity under customary international law.

Possible arguments for the existence of a rule of customary international
law on the immunity of international organizations from the jurisdiction of
domestic courts were outlined in Section 3 above. Perhaps the most serious is
that based on the fact that States have entered into a large number of treaties
conferring immunity on organizations (though, as just noted, that could point
the other way).

The process whereby a rule set forth in a treaty may generate a rule of cus-
tomary international law is well known.'0 As has recently been said,

99 Legislative texts and treaty practice concerning the legal status, privileges and immunities of

international organizations, UN Legislative Series Vols. 1o and ni (UN Doc. sT/LEG/SER.B/10

and n).

ioo "In recent years ... national courts seem more reluctant to accept immunity of interna-
tional organizations on the basis of customary international law and require a treaty
basis": Schermers & Blokker, supra note 92, pp. 1033-1034, para. 16n, note 234, citing
C. Ryngaert,'The Immunity of International Organizations before Domestic Courts: Recent
Trends' (2010) 7 International Organizations Law Review p.121, at pp. 124-132. Gaja, on the
other hand, while acknowledging that "[c]urrent views on the existence of rules of general
international law covering immunities of international organizations are divided", goes on
to say that "[w]hile some studies still deny the existence of any such rule, the prevailing
trend in recent works is more favourable to admitting that some form of immunity -
sometimes, even absolute immunity - is part of international law": supra note 5.

1o1 North Sea Continental Shelf cases, International Court of Justice, Judgment, icj Reports
1969, pp. 41-43, paras. 70-74. The process is recognized by Art. 38 of the Vienna Convention

on the Law of Treaties (albeit given the context rather narrowly, being confined in terms to
third States). See also 0. Schachter, 'Entangled Treaty and Custom' in Y. Dinstein (ed.)
International Law at a Time of Perplexity. Essays in Honour of Shabtai Rosenne (1989),

p.717; M. E. Villiger, Customary International Law and Treaties ( 2 nd ed.) (1997), pp. 167-192;

M. H. Mendelson, 'The Formation of Customary International Law, (1998) 272 Recueil des

Cours pp. 317-46. As Gaja has pointed out, "it is often difficult to distinguish between the
case of a treaty embodying or crystallizing a customary rule and that of the subsequent

formation of a customary rule, since it is hard to establish the date on which a customary

rule is formed": see 0. Corten & P. Klein (eds.), The Vienna Conventions on the Law of

Treaties. A Commentary ( 2 nd ed.) (2011), p. 951.
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it is generally recognized that treaties may be a reflective of pre-existing
rules of customary international law; generate new rules and serve as
evidence of their existence; or, through their negotiation processes,
have a crystallizing effect for emerging rules of customary international
law. 102

At the same time, as the International Law Association stated in its 2000

London Principles: "There is no presumption that a succession of similar treaty
provisions gives rise to a new customary rule with the same content." 03

While it is true that in one or two cases, a treaty has appeared to recognize a
rule of customary international law in this field,104 opinion among authors
is mixed. Brower has written that "the General Convention's provisions on
jurisdictional immunity have been applied to other organizations and non-
member states through the development of similar treaties and customary
international law."105 On the other hand, referring to the General Convention
and the Specialized Agencies Convention, and the many other agreements

102 First report of the Special Rapporteur onformation and evidence ofcustomary international

law (UN Doc. A/CN.4/663), para. 34 (with references).

1o3 Principle 25 of the ILA London Statement of Principles applicable to the Formation of

General Customary International Law, and the commentary thereto; see Report of the

Sixty-ninth Conference (2000), p. 712 at pp. 758-759.

104 According a UN Secretariat Study from 1967, Article i of the 1947 Agreement between the

United Nations and Switzerland, the Agreement "expresses the privilege as one derived

from international law" (Yearbook of the International Law Commission 1967, Vol. II, 222,

para. 66); it reads: "The Swiss Federal Council recognizes the international personality

and legal capacity of the United Nations. Consequently, according to the rules of interna-

tional law, the Organization cannot be sued before the Swiss Courts without its express

consent."

Not so clear is Article III, Section 3 of the Agreement between Egypt and the World

Health Organization (Yearbook of the International Law Commission 1977, Vol. ii, Part One,

182, para. 62), which provides that the Organization "shall have in Egypt the indepen-

dence and freedom of action belonging to an international organization under interna-

tional practice." Article 17(2) of the Vienna Convention on Consular Relations, added at the

Vienna Conference in 1963: "A consular officer may, after notification addressed to the

receiving State, act as representative of the sending State to any inter-governmental orga-

nization. When so acting, he shall be entitled to enjoy any privileges and immunities

accorded to such a representative by customary international law."

See also the agreement between Switzerland and the League of Nations cited at n. 13
above.

105 C. Brower II, 'Intemational Immunities: Some Dissident Views on the Role of Municipal

Courts' (2000) 41 Virginia Journal ofInternational Law pp. 2-5.
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on the privileges and immunities of international organizations, Watts wrote,
in 1999, that

[d]espite a broad measure of uniformity in the approach adopted in the
agreements relating to most organizations, it was by no means clear
whether those agreements reflected a sufficient basis for the emergence
of rules of customary international law, and in any event differences on
many matters of detail existed. 06

It seems very doubtful whether treaties have generated a rule of customary
international law in the present case. This is not least because States have not
accepted that they have done so. While a rule of immunity could, "potentially,
be of a fundamentally norm-creating character such as could be regarded as
forming the basis of a general rule of law",07 and treaty practice could have
developed in a uniform way (as was proposed byjenks and others), the fact is
that States continue to enter into treaties conferring various degrees of immu-
nity on organizations, or none. One cannot deduce from the treaties any gen-
eral practice of conferring immunity or a particular scale of immunity on
international organizations, still less any widespread opiniojuris in the matter.

This is not surprising. The 1969 Council of Europe study,108 for example,
concluded that privileges and immunities should be tailored to the needs of
the particular organization. The International Law Commission has likewise
emphasised, in the general commentary on its articles on the responsibility of
international organizations, the "great diversity" among international organi-
zations. 09 As with responsibility, it cannot simply be assumed that the same
rules apply to all international organizations. It has, for example, been

1o6 A. Watts, The International Law Commission 1949-1998 (1999), P. 450.

107 North Sea Continental Shelf cases, International Court of Justice, Judgment, icj Reports

1969, p. 42, para. 72. There is a stark contrast between State immunity and the immunity
of international organizations in this regard. While all States are equal, all organizations
are different. While State immunity developed as a matter of customary international law,
that of international organizations developed by treaty. And there has been no codifica-
tion effort comparable to that leading to the United Nations Convention on thejurisdictional

Immunities of States and Their Property of 2004 which, even though it is not in force, may
be looked to as reflecting or generating customary international law.

io8 See supra note 20.

109 Paragraph (7) of the General Commentary on the Articles on the Responsibility of
International Organizations for Internationally Wrongful Acts: Report of the International
Law Commission on the Work of its Sixty-third Session, Gen. Ass. Off Recs., Sixty-sixth

Session, Supp. No. lo (UN Doc. A/66/io), pp. 69-172, at p. 70. See S. Bouwhuis, 'The
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suggested that the United Nations, but no other international organization,
enjoys immunity under customary international law."0 Be that as it may, the
considerations do differ greatly as between international organizations of a
universal character, regional organizations, and those composed of a few or
only two States."'

7 Conclusions

In the early days of international organizations (from the nineteenth century
through to the middle of the twentieth century) the position seems to have
been at best unclear, but the general approach of States was to include any
necessary provisions in the appropriate treaty (constituent instruments, or
separate agreement or protocol or headquarters agreement). Nothing since
then has altered the position. While one still comes across assertions, by writ-
ers, governments or courts, that international organizations enjoy immunity
under customary international law, the authorities relied upon are largely

International Law Commission's Definition of International Organizations' (2012) 9

International Organizations Law Review pp. 451-465; M. Wood, '"Weighing" the Articles

on Responsibility of International Organizations', in M. Ragazzi (ed.), The Responsibility of

International Organizations (Essays in Memory ofSir Ian Brownhie) (2013), PP. 55-66.

iio Sands & Klein, supra note 8, p. 493, para. 15-039. Citing limited Dutch authority, the

authors say that "[tjhe customary foundation of immunities seems to be generally

accepted for the UN only, in view of the constant treaty practice of granting immunity to
that organization." Dominic6, on the other hand, suggests that a rule of customary inter-

national law has come into existence as regards the United Nations and the specialized

agencies, and possibly other international organizations: C. Dominic6, "L'immunit6 de

juridiction et d'ex6cution des organisations internationales, (1984-NV) 187 Recueil des

Cours p. 145, at p. 220. The Third Restatement of the Law: Foreign Relations of the United

States (1987), Vol. I, para. 467 Comment (a) goes even further, referring to the UN, special-

ized agencies, and 'regional and other major organizations, such as the oAS.

III But see Akande, who says that "[d]espite the impressive number of treaties providing for

the privileges and immunities, there are remarkable similarities in their contents. This

has permitted rules of customary international law to develop": Akande, supra note 92.

See also R. Higgins, Problems and Process. International Law and How We Use It (1993),

pp. 90-93. An oft-cited example of an organization composed of two States is the Office

France-Allemande pour lajeunesse, the immunity of which (provided for in its constituent

instrument) was recognized by the Court of Appeal of Paris, 18 June 1968, Judgment, JcP

1969,11, 15725 (72 ILR 191).
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unconvincing. While the materials examined are limited, and more research of
the law and practice of other States and organizations would be needed for a
comprehensive study, it is believed that the most prominent materials have
been covered, involving many of the principal host States. From these materi-
als, it cannot be said that there is'a general practice accepted as law' establish-
ing a customary rule of immunity.

There nevertheless remains a debate, particularly among writers, as to
whether international organizations enjoy immunity under customary inter-
national law, at least vis-A-vis their member States. Notwithstanding certain
pronouncements of domestic courts, generally obiter, to the effect that organi-
zations do enjoy immunity under customary international law, on the basis of
the materials examined in this article it would be difficult to conclude that any
such rule exists.

In addition to entering into treaties, it remains possible that a State may
undertake, in some legally binding manner, to accord immunity to an interna-
tional organization through its unilateral statements or conduct. Such cases
are likely to be rare, and would depend upon the particular facts. Questions of
good faith may also come into play. In any event, what would be involved
would be the operation of such principles of international law as binding uni-
lateral declarations of States or estoppel, not a rule of immunity under general
customary international law.

The conclusion that an international organization does not enjoy immunity
does not, of course, mean that its acts are justiciable in the domestic courts.
There may be reasons other than immunity why national courts should not
inquire into the acts of international organizations: in particular, it is not, gen-
erally, for the domestic courts to determine the legality of such acts under the
internal law of the organization. That question goes beyond the scope of the
present topic.112

Finally, one general observation may be in order. It is important, in this field
as in others, to distinguish the law as it is, and the law as one would want it to
be. Domestic judges sometimes fail to make this distinction; yet they do not
have the competence to change the law, even in the interest of what they see as
some higher justice. The invocation of 'values and principles' in order to justify
applying new rules of international law is hardly a legitimate tactic."3 It is

112 There is an extensive literature: see, e.g., A. Reinisch (ed.), Challenging Acts ofInternational

Organizations before National Courts (2010).

113 Saunders, supra note 54, PP. 78-81.
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often a cover for the law-applier's personal preferences, which should have no
place in the judicial function in the field of international law.114

114 Sands & Klein, supra note 8, pp. 494-495, para. 15.045; pp. 498-9, paras. 15.053-15.054. It

will be recalled that Lord Hoffman, referring to academic comment suggesting that the

Italian Supreme Court inFerrini had "given priority to the values embodied in the prohibi-

tion or torture over the values and policies of the rules of State immunity", expressed the

view that "if the case had been concerned with domestic law, [this] might have been

regarded by some as "activist" but would have been well within the judicial function ....

But the same approach cannot be adopted in international law, which is based upon the

common consent of nations. It is not for a national court to "develop" international law by

unilaterally adopting a version of that law which, however desirable, forward-looking and

reflective of values it may be, is simply not accepted by other states."

See Jones v. Ministry of Interior AI-Mamlaka Al-Arabiya AS Saudiya; Mitchell and others

v. Al-Dali and others and Ministry of Interior Al-Mamlaka Al-Arablya AS Saudiya [2006]

UKHL 26, at para. 63.

INTERNATIONAL ORGANIZATIONS LAW REVIEW 10 (2013) 287-318

318 WOOD


