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The General Assembly and the 
International Law Commission: What Happens to 

the Commission’s Work and Why?

Michael Wood

I. Introduction

Gerhard Hafner was a member of the International Law Commission from 1997 to 2001, 
a quinquennium that saw major achievements, in particular the adoption in 2001 of 
the Articles on State Responsibility. He played a very positive role in the intensive work 
that led to the adoption of these Articles, a topic at the heart of public international 
law. And when in 1999 the Commission reconsidered its 1991 Draft Articles on State 
Immunity, he chaired the working group. This led to Gerhard Hafner’s most signifi cant 
contribution to the success of the Commission’s work.1 Between 1999 and 2004, he 
steered the Sixth Committee to a positive outcome on State Immunity. Success was not 
a foregone conclusion. The eventual outcome – the 2004 United Nations Convention 
on Jurisdictional Immunities of States and Their Property – is a major achievement, 
which owes much to Gerhard Hafner’s diplomatic and legal skills, and to the high 
respect in which he is held by colleagues in Geneva and New York. 

A good deal has been written about the International Law Commission and its 
working methods,2 and how it interacts with the Sixth (Legal) Committee of the United 
Nations General Assembly.3 The Commission’s sixtieth anniversary session in 2008 is 

1 This was not, by any means, Gerhard Hafner’s only signifi cant personal contribution. His 
was, for example, the original inspiration for the important work that culminated in the 2006 
Study on Fragmentation. His synopsis ‘Risks Ensuing from Fragmentation of International 
Law’ annexed to the Report of the ILC 2000, 2000 YILC, Vol. II (Part Two), at 143-150, led 
to the inclusion of the topic in the programme of work (ibid., para. 729).

2 See the works listed in the bibliography in M. R. Anderson et al. (eds.), The International 
Law Commission and the Future of International Law 231-239 (1998). The Select Bibliog-
raphy annexed to the present article lists writings not included in the BIICL Study. Further 
bibliographies on individual topics are to be found in A. D. Watts, The International Law 
Commission 1949-1998 (1999). See also United Nations, The Work of the International Law 
Commission (2007); and the Commission’s website (in particular, the Analytical Guide). 

3 See F. D. Berman, ‘The ILC within the UN’s Legal Framework: Its Relationship with the Sixth 
Committee’, 49 German Yearbook of International Law 107 (2006); P. S. Rao, ‘International 
Law Commission’, in R. Wolfrum (ed.), Max Planck Encyclopedia of Public International 
Law, paras. 29-30 (2008).
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374 MICHAEL WOOD

an occasion for further refl ection.4 Some attention has also been given to the question 
of the form to be given to the fi nal results of the Commission’s work.5

At its session in 2007, the General Assembly dealt with three major pieces of work 
to emerge from the Commission: the Draft Articles on Diplomatic Protection; the Draft 
Articles on Prevention of Transboundary Harm from Hazardous Activities (together 
with the Draft Principles on allocation of loss in the case of such harm); and, for the 
third time, the Articles on State Responsibility. Three years earlier, in 2004, it had 
dealt with another great ILC project, State immunity. 

The aim of this contribution is to explore, in the light of these recent examples (and 
inevitably in a rather impressionistic way), the various considerations that the members 
of the General Assembly may have in mind when deciding how to proceed with the 
fi nal output of the Commission’s work on a particular topic. These considerations are 
similar, if not identical, to those in the minds of members of the Commission when 
they decide the form of the fi nal output of their work, and what recommendations to 
make to the General Assembly.

II. The Respective Roles of the Commission and General Assembly

There are two principal stages leading to the eventual disposition of the Commission’s 
work. First, as it fi nalizes its work on a topic or sub-topic, the Commission usually makes 
a recommendation to the General Assembly, in more or less clear terms, as to the form 
in which, and sometimes the procedure by which, the text should be adopted.6 Second, 
the General Assembly, in practice the Sixth Committee, then decides on the eventual 
form to be taken by the Commission’s output, or postpones a decision (sometime sine
die). Both stages may be prolonged. They are – or should be – closely related to the 
substance of the topic.

The Commission’s Statute envisages that progressive development would lead to 
‘draft conventions’, whereas codifi cation would lead to ‘the more precise formulation 

4 For example, the Meeting with Legal Advisers in Geneva on 19-20 May 2008, under the 
theme: ‘The International Law Commission: Sixty Years … And Now?’ 

5 See F. Vallat, ‘The Work of the International Law Commission: The Law of Treaties’, 22 
Netherlands International Law Review 327, at 336 (1975); I. M. Sinclair, The International 
Law Commission 36-39 (1987); D. Caron, ‘The ILC Articles on State Responsibility: The 
Paradoxical Relationship Between Form and Authority’, 96 AJIL 857 (2002); J. Crawford, 
The International Law Commission’s Articles on State Responsibility: Introduction, Text 
and Commentaries 58-60 (2002); Berman, supra note 3, at 123-125; Rao, supra note 3, 
paras. 21-25. 

6 Statute of the International Law Commission, 2187 UNTS 90, art. 23. The Commission does 
not always made a recommendation; at its fi rst session, when submitting to the General 
Assembly the draft Declaration on the Rights and Duties of States, the Commission decided 
‘to place on record its conclusion that it was for the General Assembly to decide what further 
course of action should be taken in relation to the draft Declaration and, in particular, whether 
it should be transmitted to Member Governments for comments’. Report of the ILC 1949, 
para. 53, 1949 YILC, at 290. 

Michael Wood - 9789047440338
Downloaded from Brill.com09/01/2020 03:17:03PM

via Peace Palace Library



18 – THE GENERAL ASSEMBLY AND THE INTERNATIONAL LAW COMMISSION 375

and systematization of rules’.7 In practice, ‘a strict distinction is neither possible nor 
necessary’,8 and the Commission’s output usually takes the form of draft articles, with 
commentaries. These are often, but not invariably, intended to be adopted as conven-
tions. Sometimes however they are seen as ‘framework agreements’ or just a text, the 
article form being a convenient manner of setting out the law.9 There are no formal 
limits to the form of the Commission’s output. In some cases, instead of draft articles, 
the output might take the form of a study, a model law or model rules, guidelines, 
principles, a declaration, conclusions, suggestions, or some combination thereof.10

The Commission usually has a clear view of the form of its own output at an early 
stage of its consideration of a topic, even if it may not then have a clear idea as to what 
its recommendation to the General Assembly will be. It is now standard practice to 
consider the question of form even before a topic is placed on the agenda, at the stage 
when a topic is simply being proposed for inclusion on the agenda. And the Special 
Rapporteur is expected to make timely proposals concerning the form of the fi nal 
output of his or her topic.

The Commission frequently recommends that its draft articles be adopted as a 
convention. In doing so it may further recommend the procedure to be followed, for 
example, that the General Assembly convene an international conference. The Assembly 
has not always followed the Commission’s procedural recommendation, even when it 
has decided to adopt a convention. Indeed, with hindsight it is perhaps not necessarily 
always appropriate for the Commission to suggest the procedure to be followed, and 
it has often not done so or done so only in the most general terms. The Assembly has 
not in fact paid great attention to such procedural recommendations. It has increa-
singly preferred to adopt a convention itself, working through the Sixth Committee 
and sometimes also though an ad hoc intersessional committee.11 This has fi nancial 

7 Statute of the International Law Commission, supra note 6, art. 15, based on the report 
of the Committee for the Progressive Development and Codifi cation of International Law 
(Committee of Seventeen). For authoritative accounts of the drafting of the Statute and the 
establishment of the Commission, see Y. Liang, ‘The General Assembly and the Progressive 
Development and Codifi cation of International Law’, 42 AJIL 66 (1948); Y. Liang, ‘Le 
développement et la codifi cation du droit international’, 73 Recueil des Cours 407 (1948).

8 Rao, supra note 3, para. 5. But see Berman, supra note 3, at 127.
9 Not unlike that great work on English private international law, Dicey/Morris/Collins, The 

Confl ict of Laws.
10 For example, the Commission adopted ‘Guiding Principles applicable to unilateral declara-

tions of States capable of creating legal obligations’ in 2006 and commended them to the 
attention of the Assembly, Report of the ILC 2006, para 170. The Assembly took note of the 
Principles and commended their dissemination, UN General Assembly Res. 61/34, UN Doc. 
A/RES/61/34 (2006), para. 3.

11 Conventions adopted by the General Assembly on the basis of draft articles prepared by the 
Commission include the 1969 Convention on Special Missions, the 1973 Convention on the 
Prevention and Punishment of Crimes against Internationally Protected Persons, including 
Diplomatic Agents, the 1997 Convention on the Law of Non-navigational Uses of International 
Watercourses, and the 2004 United Nations Convention on Jurisdictional Immunities of 
States and Their Property.

Michael Wood - 9789047440338
Downloaded from Brill.com09/01/2020 03:17:03PM

via Peace Palace Library



376 MICHAEL WOOD

advantages, for the United Nations and for delegations. It may, however, result in the 
presence of fewer specialists in the subject-matter under negotiation, since delegates 
to the Sixth Committee will probably be generalist international lawyers – but this is 
not necessarily a disadvantage. Indeed, the traditional ‘codifi cation conference’ may 
be a thing of the past; the last took place over 20 years ago.12

When the Commission’s output takes the form of draft articles, the principal distinc-
tion is between those that eventually lead to the adoption of a treaty and those where 
thefi nal draft articles are not taken further, beyond being noted and commended to the 
attention of governments. Anything short of a convention has sometimes in the past 
been seen as a failure. Of course, in the context of the Commission’s work, ‘success’ and 
‘failure’ are relative concepts. At the risk of falsely suggesting watertight categories, one 
can say there are broadly speaking four outcomes: successful conventions; successful 
draft articles; unsuccessful conventions; and unsuccessful draft articles.13

The Commission may make various recommendations to the General Assembly, as is 
clear from article 23 of its Statute.14 The article sets out the principal options before the 
Commission, but it is not a precise or exhaustive list. It provides that the Commission 
may recommend to the General Assembly:

(a) To take no action, the report having been already published;

(b) To take note of or adopt the report by resolution:

(c) To recommend the draft to Members with a view to the conclusion of a 
convention;

(d) To convoke a conference to conclude a convention.

In its early years, the Commission was relatively fl exible in the recommendations it 
made. But writing in the mid-1980s, Sinclair noted that over the preceding ten years 
or so the practice of the Commission had been invariably to recommend the convening 
of a conference.15 This rigidity was criticized,16 and the Commission now adopts a more 
differentiated approach. 

12 The Vienna Conference on the Law of Treaties between States and International Organizations, 
held in 1986, was the last such conference. Before 1986, codifi cation conferences had seemed 
the norm (1958 and 1960 Geneva (Law of the Sea), 1959/1961 Geneva (Statelessness), 1961 
Vienna (Diplomatic Relations), 1963 Vienna (Consular Relations), 1968-1969 Vienna (Law 
of Treaties), 1975 Vienna (Representation of States), 1978 Vienna (Succession of States in 
respect of Treaties), 1983 Vienna (Succession of States in respect of Property, Archives and 
Debts)). The Third United Nations Conference on the Law of the Sea (1973-1982) and the 
1998 Rome Conference on the International Criminal Court were very special cases, and 
neither had ILC draft articles as the basic text before the conference. 

13 M. R. Anderson et al., supra note 2, paras. 19-33.
14 Statute of the International Law Commission, art. 23 is in the section dealing with codifi cation, 

but seems equally appropriate for progressive development.
15 Sinclair, supra note 5, at 36.
16 For example, in the 1981 UNITAR Study.
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18 – THE GENERAL ASSEMBLY AND THE INTERNATIONAL LAW COMMISSION 377

The General Assembly by no means always follows the recommendations of the 
Commission. Over the years there have been a signifi cant number of cases where it 
has not done so. As early as 1953, the Commission recommended that a convention 
be concluded on the basis of its draft articles on arbitral procedure, but the Assembly 
referred the draft back to the Commission for reconsideration. In 1958 the Commission 
recommended that the revised draft (now ‘Model Clauses on Arbitral Procedure’) be 
adopted by resolution, but the Assembly simply took note and brought them to the atten-
tion of Member States for use as appropriate.17 In the case of the topic on most-favoured 
nation clauses, in 1978 the Commission recommended the adoption of a convention. It 
took the Assembly until 1991 to decide simply to bring the articles to the attention of 
States and international organizations for their consideration in such cases and to the 
extent that they deemed appropriate.18 The draft articles on the status of the diplomatic 
courier and of diplomatic bags not accompanied by diplomatic courier met a similar 
fate.19 Such an outcome is sometimes referred to as ‘a decent burial’, though this term 
is appropriate – if at all – only where a draft is not expected to carry real weight. That 
is not the case with any of the four cases to which attention now turns. 

III. Action Taken by the General Assembly in 2004 and 2007

In December 2004, the General Assembly adopted, without a vote, the United Nations 
Convention on Jurisdictional Immunities of States and Their Property. In December 
2007, it decided to postpone action (for three years) on three items: the Articles on 
Diplomatic Protection; the Articles on Prevention of Transboundary Harm from 
Hazardous Activities and the Draft Principles on Allocation of Loss in the Case of Such 
Harm; and (for the third time) the Articles on State Responsibility. These four cases 
will be reviewed in turn.

A. State Immunity

The adoption in 2004 of the United Nations Convention on the Jurisdictional Im-
munities of States and Their Property20 was the outcome of an unusually close and

17 Watts, supra note 2, at 1773-1777.
18 Ibid., at 1793-1916.
19 Ibid., at 1917-1997.
20 For an account of work on the item, see United Nations, supra note 2, at 185-194. See also G. 

Hafner/U. Köhler, ‘The United Nations Convention on Jurisdictional Immunities of States 
and Their Property”, 35 Netherlands Yearbook of International Law 3 (2004); D. Stewart, 
‘The UN Convention on Jurisdictional Immunities of States and Their Property’, 99 AJIL
194 (2005); H. Fox, State Immunity (2008); G Hafner, ‘United Nations Convention on 
Jurisdictional Immunities of States and Their Property (2004)’, in R. Wolfrum (ed.), Max
Planck Encyclopedia of Public International Law (2008). 
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extended period of interaction between the Commission and the Sixth Committee. 
In addition to the formal exchanges between the two organs, three members of the 
Commission also played a key role in the work of the Sixth Committee: Ambassador 
Carlos Calero-Rodrigues (Brazil), Professor Chusei Yamada (Japan), and Professor 
Gerhard Hafner (Austria). The close personal involvement of these individuals in both 
organs undoubtedly had a benefi cial effect on the work on this politically and legally 
diffi cult topic.21

The Commission had adopted its fi nal Draft Articles on Jurisdictional Immunities of 
States and Their Property in 1991, and had recommended that the Assembly convene 
an international conference of plenipotentiaries to examine the draft articles and to 
conclude a convention on the subject.22 This was the (interim) outcome of a lengthy 
process within the Commission, under successive Special Rapporteurs (Sompong 
Sucharitkul, Motoo Ogiso). Work had started in earnest in 1978, with the fi rst reading 
draft articles having been adopted in 1986. 

The 1991 recommendation was followed by a long period of refl ection (1991-2004), 
in the course of which the Sixth Committee – somewhat unusually – referred the matter 
back to the Commission. It was thought that, with great changes occurring in the world 
(and particularly those associated with the end of the Cold War and globalization), 
the chances for agreement on the rules of international law governing State immunity 
would improve with the passage of time. In 1999, the Commission, following a request 
by the General Assembly,23 formed a working group under Hafner’s chairmanship, 
with Yamada as rapporteur, which prepared preliminary comments on the fi ve main 
outstanding substantive issues identifi ed by the chair of the Sixth Committee’s 1994 
informal consultations (Calero-Rodrigues).24 Later in 1999, the Sixth Committee formed 
an open-ended working group, which met again in 2000 (on both occasions chaired 
by Hafner). Then the Assembly established an intersessional Ad Hoc Committee (both 
the Committee and its working group were once more chaired by Hafner). The Ad 
Hoc Committee, which met in 2002, 2003 and 2004, produced the text that – subject 
to minor linguistic corrections – was fi nally adopted by the General Assembly as the 
United Nations Convention on 2 December 2004. 

B. Diplomatic Protection

The Commission recommended to the General Assembly the elaboration of a conven-
tion on the basis of its fi nal Draft Articles on Diplomatic Protection, adopted in 2006.25

21 In other circumstances, such ‘double-hatting’ may be more questionable: see Berman, supra
note 3, at 110-112.

22 Report of the ILC 1991: 1991 YILC, Vol. II (Part Two), paras. 23, 28.
23 1998 Convention on Jurisdictional Immunities of States and their Property, UN Doc. A/

RES/53/98 (1998), para. 2.
24 Report of the ILC 1999, annex: 1999 YILC, Vol. II (Part Two), 149-173.
25 Report of the ILC 2006, paras. 46, 49.
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18 – THE GENERAL ASSEMBLY AND THE INTERNATIONAL LAW COMMISSION 379

Instead, however, the Assembly, taking into account the written and oral comments of 
Governments,26 annexed the articles to its resolution, commended them to the atten-
tion of Governments, and invited any further written comments on the Commission’s 
recommendation. 27 The Assembly is to revert to the matter in 2010, when there will 
be a working group to examine ‘the question of a convention on diplomatic protection, 
or any other appropriate action’. 

This approach by the General Assembly, which is similar to that now taken on 
three occasions in relation to State responsibility, represents an obvious compromise 
between those who favoured an early move towards the adoption of a convention, as 
recommended by the Commission, and those – more cautious – who considered that 
a time for refl ection was needed before any decision was taken. The United Kingdom, 
for example, gave three reasons for preferring a period of refl ection: the draft articles 
were relatively new, and governments needed more time to study them; they were, 
in the words of the Special Rapporteur, closely bound up with the Articles on State 
Responsibility; and the articles had not been put to the test of practical application.28

C. Transboundary Harm 

A similarly cautious approach was followed in 2007 in the case of the Draft Articles 
on Prevention of Transboundary Harm from Hazardous Activities and the Draft 
Principles on Allocation of Loss in the Case of Such Harm. In 2001, the Commission 
had recommended to the General Assembly the elaboration of a convention on the 
basis of the draft articles.29 In 2006, the Commission adopted draft principles (with 
commentaries) on the Allocation of Loss in the Case of Transboundary Harm Arising 
out of Hazardous Activities, and recommended that the Assembly endorse the draft 
principles and urge States to take national and international action to implement 
them.30 Following the debate in the Sixth Committee,31 the Assembly commended both 
the articles and principles (annexed to the resolution) to the attention of Governments, 
and sought comments from Governments ‘in particular on the form of the respective 
articles and principles, bearing in mind the recommendations of the Commission […]

26 Written comments from Governments, Diplomatic Protection: Report of the Secretary-
General, UN Doc. A/62/118 and Add.1 (2007); and statements made at the Sixth Committee’s 
meeting of 19 October 2007, UN Doc. A/C.6/62/SR.10 (2007). 

27 Diplomatic Protection: Resolution, UN Doc. A/RES/62/67 (2007).
28 Statement of Mr Chanaka Wickremasinghe (UK) at the meeting of the Sixth Committee on 

19 October 2007, UN Doc. A/C.6/62/SR.10, paras. 52-54, verbatim text in United Kingdom 
Materials in International Law 2007, 78 BYBIL (2007).

29 Report of the ILC 2001, 2001 YILC, Vol. II (Part Two), para. 91. 
30 Report of the ILC 2006, para. 63.
31 At the Sixth Committee‘s meeting of 23 October 2007, UN Doc. A/C.6/62/SR.12.
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as well as any practice in relation to the application of the articles and principles’.32 The 
matter is to be included in the Assembly’s provisional agenda in 2010. 

D. State Responsibility 

The Commission adopted the Draft Articles on Responsibility of States for International-
ly Wrongful Acts on 9 August 2001, after some forty-fi ve years of effort. It recommended 
to the General Assembly that it take note of the draft articles in a resolution to which 
they should be annexed, and that it should consider, at a later stage, the possibility 
of convening a conference to examine the draft articles with a view to concluding a 
convention on the topic.33 In December 2001, the General Assembly commended 
the articles (which were annexed to the resolution) to the attention of Governments, 
without prejudice to the question of their future adoption or other appropriate action. 
The same was done in 2004 and again in 2007.34

The debate in the Sixth Committee in 2001 had revealed differing views on the que-
stion whether a convention should be drawn up on the basis of the Articles. After what 
may be seen as a three-year period of refl ection, in 2004 these differences remained, 
though support for the early adoption of a convention appeared to be somewhat reduced. 
In 2004, the Assembly requested the Secretary-General to invite Governments to submit 
written comments on any future action regarding the Articles; and it further requested 
him to prepare an initial compilation of decisions of international courts, tribunals and 
other bodies referring to the articles, and to invite Governments to submit information 
concerning their practice in that regard. Comments and information were received 
from only 11 Governments.35 In preparing the requested compilation, the Secretariat 

32 Consideration of Prevention of Transboundary Harm from Hazardous Activities and Allocation 
of Loss in the Case of such Harm: Resolution, UN Doc. A/RES/62/68 (2007).

33 For an insight into this compromise recommendation, see Crawford, supra note 5, at 58-60; 
J. Crawford, ‘The ILC’s Articles on Responsibility of States for Internationally Wrongful Acts: 
A Retrospect’, 96 AJIL 874, at 889-890 (2002). The recommendation paralleled an earlier 
one on State succession with respect to nationality. See also A. Pronto, ‘Some Thoughts on 
the Making of International Law’, 19 EJIL 601, at 609-15 (2008).

34 UN Doc. A/RES/56/83 (2001); UN Doc. A/RES/59/35 (2004); UN Doc. A/RES/62/61 (2007). 
For the summary records of the three debates, see UN Doc. A/C.6/56/SR.11-24, 27; UN Doc. 
A/C.6/59/SR. 15-16; and UN Doc. A/C.6/62/SR.12-13. On each occasion, in its resolution 
the Assembly referred to ‘the articles on responsibility of States for internationally wrongful 
acts’ (not ‘draft articles’). It seems more appropriate to use the term ‘Articles’, following the 
Assembly, as this better refl ects their status in practice (though the International Court has not 
been consistent in how it has referred to them). For further discussion of the Assembly’s action, 
see S. Rosenne, ‘State Responsibility: Festina Lente’, 75 BYBIL 363 (2004); J. Crawford/S. 
Olleson, ‘The Continuing Debate on a UN Convention on State Responsibility’, 54 ICLQ 959 
(2005).

35 Responsibility of States for Internationally Wrongful Acts: Comments and Information 
Received form Governments: Report of the Secretary-General, UN Doc. A/62/63 and Add.1 
(2007).
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18 – THE GENERAL ASSEMBLY AND THE INTERNATIONAL LAW COMMISSION 381

reviewed the decisions of a large number of international, regional and bilateral courts 
and tribunals, as well as universal human rights and humanitarian law bodies.36

Three years on, in 2007, with this additional material available, before it, opinions 
were once again divided in the Sixth Committee between those who wanted to move to 
the adoption of a convention and those – a majority, at least among those who spoke – 
who were fi rmly opposed to this course of action.37 The former group were further 
subdivided between those who wanted to reopen the text and those who did not, and 
those who wanted early action and those who were content with further postponement 
of a decision. What was clear to all, however, was that there was no consensus to move 
towards the adoption of a convention. 

The reasons given by those opposed to a convention are interesting. The United 
Kingdom, for example, gave three reasons for remaining fi rmly opposed to any move 
to a convention. First, the text was not wholly satisfactory to any State, but nevertheless 
States generally had accepted the Articles in their current form. Second, it is diffi cult to 
see what would be gained by the adoption of a convention. The Articles were already 
proving their worth and were entering the fabric of international law through State 
practice, decisions of courts and tribunals and the writings of publicists. And third,

‘the United Kingdom considers that there is a real risk that in moving toward the 
adoption of a convention based on the Articles, old issues may be reopened. Our 
view remains that any move at this point towards the crystallisation of the Articles in 
a treaty text would raise a signifi cant risk of undermining the carefully constructed 
balance represented by the scope and content of the Articles. The danger is therefore 
that if the negotiation of a treaty is forced at this stage, any text emerging is unlikely to 
enjoy the wide support currently accorded to the Articles. If few States were to ratify a 
convention, that instrument would have less legal force than the Articles as they now 
stand, and may stifl e the process of development and consolidation of the law that 
the Articles in their current form have set in train. In fact, there is a signifi cant risk 
that a convention with a small number of participants may serve to undermine the 
current status the Articles have achieved, and may be a “limping” convention, with 
little or no practical effect.’38

36 UN Doc. A/62/62 and Add.1. In parallel, a study was carried out by Simon Olleson for the 
British Institute of International and Comparative Law (BIICL) on ‘The Impact of the ILC’s 
Articles on Responsibility of States for Internationally Wrongful Acts’ (2008). This study 
contains a wider range of materials – though it is confi ned to materials postdating the adoption 
of the articles in August 2001. It includes references in separate and dissenting opinions; 
more context, comment and criticism than was possible in the Secretariat’s compilation; 
cases where the relevance of the articles was implicit; and the most important cases before 
domestic courts.

37 See the statements made in the Sixth Committee at its two meetings on 23 October 2007, 
UN Docs. A/C.6/62/SR.12 and A/C.6/62/SR.13, as well as the comments and information 
received from Governments, supra note 35.

38 Statement by Mr Chester Brown (UK) at the meeting of the Sixth Committee on 23 October 
2007, UN Doc. A/C.6/62/SR.13, para. 16; verbatim text in United Kingdom Materials in 
International Law 2007, 78 BYBIL (2007).
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The Assembly once again requested the Secretary-General to invite States to submit 
comments on any future action regarding the Articles, and to update the compilation.39

The item is set down for the Assembly in 2010, when the Assembly will ‘further examine, 
within the framework of a working group of the Sixth Committee, the question of a 
convention […] or other appropriate action on the basis of the articles’.40

III. Considerations as to Form

Before turning to the factors that may infl uence the General Assembly’s decision on 
the action to be taken in relation to the fi nal outcome of the Commission’s work on a 
particular topic, it is necessary to mention the procedures in the Sixth Committee,41 since 
these are designed to ensure that proper lawyerly consideration is given to the issue, and 
that the eventual decision takes account of all points of view and refl ects a consensus 
with which all can live. Consensus is the norm, and while often slow and cautious, it is 
conducive to the taking of good decisions in the making of international law. 

The procedure for most items follows a well-tried pattern. On each item there is 
a general debate, in public, in which carefully crafted statements are read out and 
usually also circulated in writing. This can be somewhat dull, but it has an important 
function. It makes delegates focus on the issues with care, something they might not 
otherwise do given the other pressures on their time. And it enables the attentive 
listener – and there are many of them – to see clearly the range and balance of opinions 
on the often complex issues before the Committee. The debate is followed by informal 
consultations among interested delegations on the draft of a resolution (or decision), 
usually on the basis of a draft prepared by a ‘coordinator’ designated by the Chairman 
of the Committee, with the assistance of the Secretariat (Codifi cation Division of the 
Offi ce of Legal Affairs). This is an important stage which, depending on the nature of 
the subject, may extend over days or weeks. The aim is to agree on a draft that refl ects 
the debate and will achieve a consensus within the Committee. The draft resolution 
is then introduced by the coordinator at a public meeting of the Committee. It is then 
adopted, usually without a vote, at a subsequent public meeting, on which occasion 
some delegations may make statements in explanation of vote. 

There has sometimes been, at least in the past, an almost knee-jerk reaction in favour 
of the adoption of a convention on the basis of the Commission’s draft articles. As the 
Report of the BIICL Study Group said, ‘it does appear that there has been reliance 
upon the treaty as an outcome even where it is largely superfl uous, for example in the 
cases of State succession and international watercourses’.42 This may have refl ected

39 UN Docs. A/C.6/62/SR.12, 13, 27 and 28; UN Doc. A/62/446.
40 Responsibility of States for Internationally Wrongful Acts: Resolution, UN Doc. A/RES/62/61, 

para 4.
41 H. Llewellyn, ‘United Nations, Sixth Committee’, in R. Wolfrum (ed.), Max Planck Encyclo-

pedia of International Law (2008). 
42 M. R. Anderson et al., supra note 2, para. 18.

Michael Wood - 9789047440338
Downloaded from Brill.com09/01/2020 03:17:03PM

via Peace Palace Library



18 – THE GENERAL ASSEMBLY AND THE INTERNATIONAL LAW COMMISSION 383

a hangover from the ‘codifi cation movement’ which took off in the late nineteenth 
century, and to which the Commission is in some sense the heir, a limited view of 
what ‘codifi cation’ involved, and a particular view of the advantages of treaty law over 
customary international law. In fact, article 15 of the Commission’s Statute assumes that 
progressive development will require the preparation of a draft convention, whereas for 
codifi cation something less formal – the more precise formulation and systematization 
of rules – may suffi ce. As with the distinction between progressive development and 
codifi cation, this distinction has proved to be somewhat crude. 

As a matter of fact, the choice is rarely a simple one between a treaty and no treaty. 
A convention may be adopted by the General Assembly or a codifi cation conference, 
but not enter into force, or enter into force for only a small number of States; a set of 
draft articles, on the other hand, may be regarded as being, at least in large measure, 
an authoritative statement of general international law. Indeed, the infl uence of the 
Commission’s work is felt in many ways, and often well before the fi nal outcome of its 
work has emerged. As Watts has written: 

‘On particular topics the authority which underlies its work (even on the basis of 
draft Articles adopted only on fi rst reading) has been infl uential in consolidating the 
law: and more generally, its intellectual approach to establishing coherent bodies of 
rules in different areas has given an overall solidarity to international law which was 
previously lacking.’43

The Commission, States, and the General Assembly no longer – if they ever did – start 
from an assumption that a convention is the only or even necessarily the natural out-
come of the Commission’s work. The principal consideration is the subject-matter. Is 
the topic inherently appropriate for embodiment in a treaty, or is it more appropriate 
in some other form? This in turn depends upon a number of factors. Are the rules 
suffi ciently well established, and expected to be suffi ciently stable, for a convention 
to be appropriate? Are there still major points of controversy, such as could make the 
process of adopting a convention problematic, possibly involving a divisive vote and the 
eventual failure of the resulting convention? Will a convention have less infl uence on the 
law than the articles had they been left to speak for themselves? Will the adoption of an 
unsuccessful convention undermine the effect of the draft articles? Are the rules likely 
to be applied by domestic judges, for whom a convention may be easier to ascertain, 
and have a clearer standing, than customary law? Is the subject of suffi cient importance 
to make it worth the effort and resources required to enter upon the sometimes heavy 
procedure necessary for the adoption of a convention?

These are all questions that will be in the minds of delegates in the General Assembly 
(and, in most cases, their capitals) when they come to decide how the General Assembly 
should take forward – or not – the fi nal product of the ILC on a particular topic. The 
overarching consideration, for any delegate, even if not articulated as such, will be 
the national interest. But this tells us very little. The national interest, in matters as 
complex (not to say esoteric), and as long-term, as are most ILC drafts is itself a complex

43 Watts, supra note 2, at 7.
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and subtle matter. It comprises some or all of the following. First, strengthening the 
international rule of law will normally be a principal component of the national interest 
in the fi eld of codifi cation and progressive development of international law. Second, in 
some cases importance is attached to solidarity within a regional or sub-regional group, 
or within some wider grouping, such as the G77, the Non-Aligned Movement (NAM), 
or the Organization of the Islamic Conference (OIC). Further, a State may not wish 
to appear obstructive, and stand in the way of a consensus to proceed in a particular 
manner, the more so as there is a degree of peer pressure in the Sixth Committee. 
Again, a State may have direct interests specifi c to the topic or to a particular aspect 
thereof, such as the positions of the upper and lower riparian States on the international 
watercourses draft.

The fi rst factor just mentioned – strengthening the international rule of law – com-
prises a number of considerations. Are treaties generally to be preferred to customary 
law? Treaties are often clearer and more stable than the rules of customary law, or at 
least thought to be so. Domestic courts, and domestic authorities generally, may fi nd 
it easier to handle treaties, which may indeed have a different status in domestic law. 
Conversely, customary law is often thought of as more fl exible, easier to develop or 
supersede. All these considerations show that the question of form is intimately linked 
to the substance of the topic.

Another factor, often the overriding one in practice, is whether a convention can be 
negotiated successfully, and whether – if adopted – it will be widely ratifi ed. Or will a 
carefully considered and balanced text developed by the Commission over many years 
unravel in the process of negotiation?

It has occasionally been argued that the Assembly should not move to the adoption 
of a convention because parts of the draft are progressive development. This is not 
in itself a persuasive argument. It rather stands on its head the original idea in the 
Commission’s Statute that conventions were necessary precisely where there is 
progressive development. In reality, this line of argument is probably a diplomatic way 
of saying that as a policy matter the State is content with the customary law or at least 
does not accept some element of the progressive development and so does not want 
to see it embodied in a convention.

In addition to considerations of substance, procedural issues are also important. 
The timing of any decision on fi nal form (whether provisional or defi nitive) can be 
important. In the case of the Commission, other things being equal, there is much 
to be said for an early decision. An early decision may be important for the scope 
and substance of the work. Even more signifi cant is its effect on the whole approach 
to the exercise on the part of both the members of the Commission and States. The 
Special Rapporteur’s early decision to work on guidelines on reservations (rather than 
thinking in terms of a convention) has had an important infl uence on the treatment 
and acceptability of the exercise. 

The Sixth Committee is sometimes criticized for not giving a clear steer in a timely 
fashion or at all. There may be many reasons for this. It is often no easy matter to get 
a consensus view on a controversial matter out of so large a body, consisting now of 
192 States. This is especially so at an early stage (since as a rule Governments do not 
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wish to commit themselves until they have to). Experience shows that anything much 
short of a consensus is unlikely to mean a great deal in the fi eld of codifi cation and 
progressive development of international law.

But eventually the Sixth Committee does have to take a position. It can be assisted 
in doing so by prior work within regional groupings, such as the European Union 
(COJUR), the Council of Europe (Committee of Legal Advisers on Public International 
Law (CAHDI) and its predecessors), the Southern African Development Community 
(SADC), or the Asian-African Legal Consultative Organization (AALCO). Sometimes 
informal bilateral contacts may be infl uential. The United Kingdom, which had long 
favoured a ‘Model Law’ approach to the State Immunity draft was infl uenced at a crucial 
point by contacts with Norway and France, each of which stressed the importance of 
a convention for the application of the law of immunities by their domestic courts. 
This enabled a common position to be adopted within the European Union, which in 
turn facilitated broad agreement among Council of Europe countries, and on into the 
Sixth Committee.

Many of these factors had a bearing on the very different treatment of the 
Commission’s Articles on State Responsibility and those on State Immunity. Both sets 
of draft articles were broadly acceptable to most States. That on State immunity, while 
important, was limited in scope, and eminently suitable for a convention, especially 
because the rules will usually be applied by domestic courts, which may have diffi culty 
in handling the more subtle processes of customary international law. And it was clear, 
by the end of the lengthy consultations conducted by Gerhard Hafner, that the draft 
which had emerged in the Ad Hoc Committee could be adopted in the General Assembly 
by consensus without being reopened. What was less clear, and what is still not clear, 
is how soon States will ratify. The number of ratifi cations so far has been somewhat 
disappointing, though this is perhaps understandable since the subject-matter requires 
careful consideration in capitals, across a wide range of ministries and other interest 
groups, and may often need implementing legislation. 

The situation is very different in the case of the Articles on State Responsibility. The 
Articles cover a vast expanse of international law, being potentially applicable across the 
board (except where there are special rules on responsibility). They have ‘wide-ranging 
and diffuse implications’.44 The area is eminently suitable for continued development 
and clarifi cation through the processes of customary law. And while the Articles are a 
major achievement, there remain a few important issues raised by the text on which very 
different views are held by States. The text has carefully papered over some of the most 
diffi cult problems. The negotiation of a convention would thus be fraught with grave 
risk. Disagreements could resurface, and a useful text would likely be destroyed. This 
is a case where the interests of the international rule of law point against attempting 
to negotiate a convention. Summing up the position in 2002, James Crawford wrote:

‘If governments do not proceed with a diplomatic conference, it may well be for a simi-
lar combination of reasons that led a majority of the ILC to suggest that the adoption 
of the text by a General Assembly resolution would be suffi cient. Some governments 

44 Crawford, supra note 5, at 59.
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might perhaps have diffi culties with this or that article because of its implications 
for some substantive issue in which they were interested. But for the most part 
a diplomatic conference would require governments to take fi rm positions on 
abstract and diffi cult issues. It may be doubted whether the appetite for such an 
exercise exists.’45

IV. Conclusions

The General Assembly has recently emphasised ‘the continuing importance of the 
codifi cation and progressive development of international law, as referred to in Article 
13, paragraph 1 (a), of the Charter of the United Nations’.46 In 1998, Watts wrote that 
the ‘body of work completed by the Commission over the past half-century has been 
both far-reaching in its scope and authoritative in its content’.47 Since he wrote these 
words, the Commission has achieved much more, in particular it has completed the 
Articles on State Responsibility, and the United Nations Convention on Jurisdictional 
Immunities of States and Their Property has been adopted. 

From time to time, it is suggested that the International Law Commission is less 
relevant than in the past. It is said that the Commission has no major projects. It is 
hard to think of outstanding matters of major importance that are suitable for the kind 
of treatment that the Commission gave to the law of treaties, State responsibility, and 
State immunity. It has largely exhausted the list of topics it drew up in its early years. 
In a sense, it is the victim of its own success. Those expressing these views are lawyers – 
indeed, the Commission’s profi le is such that it is scarcely known outside the world of 
public international law specialists. Sometimes even its members (or former members) 
have been critical, for the best of motives.48 Some, more radical, have suggested that 
international society needs a very different international law commission.49

Yet the work of the Commission, which celebrates its sixtieth anniversary in 2008, 
remains central to the discipline of international law. Without its painstaking efforts 
there would have been no Vienna Convention on Diplomatic Relations, no Vienna

45 Crawford, supra note 33, at 889.
46 Diplomatic Protection: Resolution, UN Doc. A/RES62/67 (2007).
47 Watts, supra note 2, at 6.
48 For a variety of assessments of the Commission, see D. McRae, ‘The International Law 

Commission: Codifi cation and progressive development after forty years’, 25 Canadian 
YBIL 355 (1987); F. Paolillo, ‘An Overview of the International Law-Making Process and 
the Role of the International Law Commission’, in Making Better International Law: The 
International law Commission (1998); M. Koskenniemi, ‘International Legislation Today: 
Limits and Possibilities’, 23 Wisconsin International Law Journal 61 (2005); C. Tomuschat, 
‘The International Law Commission – An Outdated Institution?’, 49 German Yearbook of 
International Law 77 (2006).

49 P. Allott, ‘State Responsibility and the Unmaking of International Law’, 29 Harvard Journal 
of International Law 1 (1988); reproduced in P. Allott, Towards the International Rule of 
Law: Essays in Integrated Constitutional Theory (2005).
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Convention on the Law of Treaties, no Articles on the Responsibility of States for 
Internationally Wrongful Acts, and no United Nations Convention on Jurisdictional Im-
munities of States and Their Property, to mention just some of the major achievements. 
Were it not for the careful working methods of the Commission any instruments on 
these subjects would surely not have been technically so sound and achieved such 
widespread acceptance.

If it is indeed the case that there are no major codifi cation projects ahead, that does 
not mean there is nothing for the Commission to do. What it does mean is that attention 
will need increasingly to be paid to the form of the Commission’s output, and ways in 
which the General Assembly deals with its output. The topics it will be dealing with are 
less likely that in the past to be suitable for incorporation into a convention, but that 
does not make them any less signifi cant. International law develops in many ways, not 
just through treaty making. Ian Sinclair wrote some 20 years ago that

‘[t]he progressive development and codifi cation of international law is […] a slow 
and painstaking process requiring patience, determination and an ability to reconcile 
varying viewpoints’.50

These are qualities that Gerhard Hafner embodies to a high degree, as was exemplifi ed 
by his role in the adoption of the 2004 United Nations Convention on the Jurisdictional 
Immunities of States and Their Property. The International Law Commission, the Sixth 
Committee and the other bodies concerned need persons with Gerhard Hafner’s talents 
to ensure that steady and sound progress is made in the progressive development and 
codifi cation of international law.
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